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INTRODUCTION 
T HE ANALYTICAL examination of social techniques leading from 


the primitive idea of self-help to those modern trends which try to 

narrow the scope of definition given to the concept of self-defense 
constitutes one of the most interesting chapters in the development of 
international law. It is well known that self-preservation, self-help, and 
self-defense have often been defined in very different ways, with the result 
that “hardly two text-book writers agreed on details with regard to 
fundamental rights”* allegedly expressed in these terms. Self-preservation 
usually refers to an instinct, and as such hardly falls within the modern 
concept of a legal right.? Self-preservation as a biological phenomenon 
does not constitute a right compatible with the idea of order. The in- 
discriminate use of this instinct would be destructive of any system of 
law.* Self-help as the outflow of the instinct of self-preservation falls in 
the same category. It is true that the practice of states during past cen- 
turies, fairly well supported by writers on international law, indicated that 
resort to self-help was considered a fundamental right inherent in any 
state, and one may observe many instances where no attempts were made 
to justify the unrestricted exercise of this allegedly natural right as a 


* Acknowledgment is made to the Research Committee of the University of Utah for the funds 
which enabled the author to complete this study. 


1 Oppenheim, International Law (5th ed., London-New York, 1937), I, p. 218. 

2j. L. Brierly, The Law of Nations (2nd ed.; London, 1938), pp. 256-57 asserts that “the truth is that 
self-preservation is not a legal right but an instinct, and no doubt when this instinct comes 
into conflict with legal duty either in a state or an individual, it often happens that the instinct 
prevails over the duty.” 

3See Oppenheim, op. cit., I, p. 244, where the author states that “only such acts of violence in the 
interest of self-preservation are excused as are necessary in self-defense, because otherwise 

the acting State would have to suffer, or have to continue to suffer, a violation against itself.” 
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sanction attached to an internationally injurious act. Hence it is certainly 
correct to consider the practice of self-help free of any restrictive qualifica- 
tions as past evidence of an international custom. To go beyond and 
proclaim self-help an inalienable right as of today is legally quite haz- 
ardous, although one should not deny that such an interpretation may 
prove politically quite expedient at certain times. Certainly the develop- 
ment of international law shows a definite trend attaching ever more 
restrictions to both the definition and the exercise of the customary right 
of self-help. The Kellogg Pact finally outlawed the unfettered right of 
self-help, leaving to states only the right of legitimate self-defense. The 
latter may be invoked as a legally permissive justification for an act or 
omission which would otherwise constitute a violation of international 
law. Originally the right of self-defense could be exercised not only 
against the illegal use of armed force but as an immediate reaction against 
any international wrong in cases of imminent danger. While resort to 
self-help was left to the free judgment of any state, self-defense presup- 
poses the violation of a legal right, or—under past practice—the threat 
of such a violation. Germany and Japan, for example, justified their 
resort to war as measures of self-defense taken against the political and 
economic encirclement of their countries. Only the latest developments 
try to restrict the use of coercive measures taken in self-defense to cases 
of a sudden and illegal use of force, namely armed attack.‘ 

Two closely related questions present themselves at the outset when 
one undertakes an analysis of self-defense; namely, what are the situations 
justifying a state in invoking the right of self-defense, and who is permitted 
to exercise this right? Originally, each state was considered the sole judge 
in these matters. Moreover, writers on international law supported the 
sovereign practice of states which did not permit compulsory review by 
any international court or political organ, and which was considered the 
outflow of the inherent right of self-defense implied in any treaty. Sub- 
sequent developments, however, show a marked trend to have interna- 
tional organs examine both the conditioning facts advanced by states in 
justification of self-defense and the actions taken in the exercise of this 
prima facie right. While, at present, the right of self-defense constitutes 
a valid rule of international law, it is possible to observe attempts purport- 
ing to transfer, at least in the last instance, its exercise from the national 
state to organs of quasi-universal or regional organizations. The right of 
self-defense reappears in these cases as the principle of collective security 
which has been incorporated into the most important treaties of recent 


4For some comprehensive studies pertaining to the right of self-defense see Cavaglieri, Corso di diri 
internazionale (1934), pp. 52841; Cohn, Kriegsverhiitung und Schuldfrage (1931), pp. isa 
— “La theorie de la légitime défense,”’ Recueil des Cours, Vol. XII (Hague, 
pp. 4 
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date. In this connection cognizance ought to be taken of a new and 
fashionable addition to the vocabulary of ambiguous terms, namely col- 
lective “self”-defense. This concept is based on the legal assumption that 
a wrong permitting resort to measures of self-defense, as specified in a 
certain treaty, even though it affects directly only one state, constitutes a 
wrong committed against all states parties to this treaty, and therefore enti- 
tles each one of them to invoke and to exercise the right of self-defense. 
Actually, this construction only reasserts the treaty right to come to the 
defense of the injured state if one member of a legal community created 
by this treaty suffers a wrong. Hence collective self-defense denotes the 
right of each state to come individually to the defense of a member state 
suffering a certain wrong.’ If a treaty obliges each signatory to take 
measures of so-called collective self-defense whenever one party to this 
treaty invokes its right of individual self-defense, the original right of 
collective self-defense has been transformed into a legal duty. It is possible 
to speak of an effective system of universal collective self-defense if this 
duty is stipulated as a treaty provision binding upon all members of a 
general international organization. In this latter case the question of fact 
as to whether or not the right of self-defense may be invoked is usually 
decided, in the first instance, by the allegedly injured state even though 
an organ of the international organization may be entrusted with final 
review. Since the duty of immediate action, in this instance, rests with 
each state, the right to use force is fully decentralized. If, on the other 
hand, the decision upon the question of fact and the exercise of the right 
of collective self-defense based on this decision are effectively reserved 
to an organ of the international community, the ideal stage of collective 
security and the centralization of the use of force on behalf of the inter- 
national community may be considered a reality.* Finally, if the duty 
of resort to so-called collective self-defense is restricted to a group of states 
included among those within the wider framework of an international 
organization, the principle of collective security becomes imperfect, and 
an alliance, or alliances will result. It is a characteristic of alliances in 
the competitive world of power politics that they do not aim necessarily 
or exclusively at objectives of universal peace. Such a development may 
be detrimental to the very purpose of all international planning, assuming 
of course, that this purpose is the promotion and maintenance of inter- 
national peace and security. ' 


Journal of International Law, Supplement, 1939, pp. 827-30) where the following definition of 
terms is given: “‘A ‘defi ending State’ is a State which is the victim or object of aggression. 
. ‘co-defending State’ [italics supplied) is a State which assists a defending State with armed 
‘orce.”” 


*For an outline pointing in the direction of such a development see F. B. Schick, yam 9 Some 
Constitution of the United Nations, 
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Some recent treaties restrict the “inherent” right of individual or 
collective self-defense to cases where an armed attack has occurred 
against a signatory of such treaties. If the right of self-defense were in- 
herent, its creation by treaty would be unnecessary and superfluous. 
Moreover, the very fact that international law can greatly restrict the 
right of self-defense proves that the ambiguous term “inherent right” is 
misleading. It is obvious that the law of some distant international 
organization, as indicated above, might altogether forbid the exercise of 
the “inherent” right of individual or collective self-defense, and center 
solely in an international agency the right and the duty to apply the 
principle of collective security. Hence it appears that a balanced analysis 
of self-defense and its development must review some aspects of collective 
security. 
Tue LEAGUE OF NATIONS AND THE KELLOGG Pact 


The Covenant of the League did not contain any express stipulation 
defining the scope or regulating the right of self-defense; nor does it 
seem possible to construe the mandatory provisions of the Covenant so 
as to imply that resort to self-defense was permitted only as a reaction 
against the illegal use of armed force. Clear evidence exists that the 
members of the League as well as other states jealously maintained the 
unrestricted exercise of this right. Leading members of the League of 
Nations, for example, insisted specifically on rather extensive interpreta- 
tions of their right of self-defense before ratifying the Kellogg Pact. Since 
the Kellogg Pact and the Covenant constitute the most important general 
treaties of the inter-war period, their relation to the principle of self- 
defense will be summarized. 

The negotiations preceding the ratification of the Kellogg Pact and 
its subsequent interpretation by states involved in warfare, as well as 
certain official commentaries, offer some illuminating examples of the 
generally accepted ideas with regard to the right of self-defense during 
the era of the League.’ When attempting an interpretation of the Kellogg 
Pact it is convenient to refer to the French Draft Treaty of June 20, 1927, 
which contained M. Briand’s suggestion addressed to the American people 
on April 6, 1927, of an agreement for the renunciation of war as an 
instrument of national policy. In this Draft Treaty the provision “in 
no case to attack or invade each other or to resort to war against each 
other” (Art. 1) is followed by the statement that “the stipulation in the 
above article shall not, however, apply in the case of (a) the exercise of 
the right of legitimate defense, that is to say, resistance to a violation of 


? For a careful analysis of the Kellogg Pact and an extensive bibliography see Oppenheim, op. cit. (6th 
ed.; 1940), Vol. II, §§ 52i-52q, pp. 149-62. 
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the undertaking contained in the previous article... .” (Art. 2, sec. a.)® 
A highly condensed alternative French Draft Treaty submitted on April 
20, 1928, to the governments of Great Britain, Germany, Italy, Japan, and 
the United States, stresses the principle of self-defense in even less qual- 
ified terms.® It is true that the American “preliminary draft representing 
in a general way the form of treaty”?° which was circulated on April 13, 
1928, did not contain any express provision pertaining to self-defense, for 
the reason that an all-inclusive definition of the term was considered 
impossible. But Secretary Kellogg, in a speech delivered before the 
American Society of International Law on April 28, 1928, made it clear 
that the right of self-defense is “inalienable.” It is this interpretation 
which was accepted by, and particularly emphasized in the British note 
of May 19, 1928, addressed to the American Ambassador in London." It 
appears from the diplomatic history preceding the ratification of the 
Kellogg Pact that foremost in the minds of its sponsors was the fear that 
the conclusion of this treaty might interfere with the allegedly inherent 
right of states to justify resort to war by appeal to the principle of self- 
defense. In order to alleviate such anxieties, identically worded notes of 
the American government, dispatched on June 23, 1928,'* stressed not 
only the right of self-defense but pointed out that the interested state 
“alone is competent to decide whether circumstances require recourse to 
war in self-defense.”?* No doubt exists that the Kellogg Pact, as interpret- 
ed by its signatories, leaves the decision about the questio facti as well as 
the exercise of coercive measures based on this decision solely to each state 
concerned.’* In addition, some leading states signed the Pact only after 


8An English translation of the text is contained in James T. Shotwell, War as an Instrument of 
National Policy (New + 1929), p. 272. 

® James T. Shotwell, op. cit., p. 289. The very first sentence of Article 1 of this Draft Treaty stipulates 
that “the high cmeten parties without any intention to infringe upon the exercise of their 


tights of legitimate self-defense within the f of ing treaties, particularly when the 
violation pie certain of the provisions of such treaties constitutes a hostile act, declare 
that they condemn recourse to war and renounce it as an i of 1 policy... .” 


was S TE: The text of the American Draft Treaty is identical with the wording of the Kellogg 
11 Ibid., pp. 291-92. 


12The notes were sent to the governments of Austria, Belgium, Canada, Czechoslovakia, France, 
—- > Great oan, Son, the Irish Free State, Italy, Japan, New Zealand, Poland, and 


33 Shotwell, op. . 277. See also U.S. Department of State, Publication 468 (Washington, 1933), 
p. 57. ings” pertaining to the interpretation of he 
pp. 


%4In his testimony given on December 7, 1928, before the U. S. Senate Committee on Foreign Relations, 
Secretary Kellogg asserted that neither the American government nor any other one “would 
submit to any tribunal the question of self-defense.’”’ And Senator Borah declared: “. . . the 
only censor or criticising power of a nation exercising the right of self-defense . . . is the power 
of public opinion. . . . I know of no other tribunal to which we can appeal for the rectitude 
# nations in the exercise of Le right of self-defense.” ” (United States Con, gressional Record, 

70, January 3, 1929, p. 1063). See also ibid., p. 1728, the statement that the —e 
is a “perfectly harmless peace treaty.” This somewhat cynical can, perhaps, 
defended in view of the fact that —_ Borah defined the principle of self-defense to oh 
the right of every nation “to employ force for the protection of its nationals when their lives 

might be endangered in foreign lands.” “bid, tad eaten, 1286.) 
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they had formally stipulated their specified rights of so-called collective 
self-defense. Thus, the United States Senate took full cognizance of the 
interpretation made by its Foreign Relations Committee according to 
which “the United States regards the Monroe Doctrine as part of its 
national security and defense. Under the right of self-defense allowed 
by the treaty [the proposed Kellogg Pact] must necessarily be included 
the right to maintain the Monroe Doctrine which is a part of our system 
of national defense.”?> The right of collective defense was also reiterated 
in the British note of May 19, 1928, which asserted that the British 
government will not suffer interference in certain regions, and that it 
will consider their protection against attack “a measure of self-defense.” ?* 
The attempts to harmonize certain provisions of the League’s Covenant 
with the Kellogg Pact?’ throw additional light upon the interpretation 
given by leading states during this fateful era to the principle of self- 
defense. The Committee set up by the Council of the League*® for this 
purpose finally proposed minimum amendments to the eleventh Assembly 
of the League. Committee I of this Assembly, however, did not accept 
the very essence of the proposals pertaining to a change of Article 15, sec- 
tion 7, of the Covenant. It is especially in section 7 of this Article where 
members of the League reserved to themselves the right, under certain 
conditions, to go to war even in contravention to their obligations under 
the Kellogg Pact. Moreover, even the suggested changes of minor impact, 
transmitted to the members of the League for their observations,’® were 
linked by many governments with the proposed Convention for the Re- 
duction of Armaments,”° and were finally rejected.” It is certainly true 
that these negative actions do not affect the legal validity of the Kellogg 
Pact. Of course the same might be said with regard to the numerous 
“understandings” announced before the ratification of the Pact. While it 
is correct that “in law the terms of the Pact are very comprehensive,” 2* 
and while one may agree that these understandings with regard to the 
right of self-defense have not impaired “the legal effect of the Pact to any 


United States government in connection with the ratification of the Kellogg Pact. 


16 Gt. Brit., Cmd. 3109, p. 25, and Cmd. 3153, p. 10. 

11 Particularly the Preamble of the Covenant, Art. ms sec. 1, Art. 13, sec. 4, -_ Art. 15, sec. 7. For 
an excellent bibliography see Oppenheim, op. » Il, § 52p, p. pe 

of Nations, Official Journal, 1930, 354, 361. The minutes the Committee may 

found in document C.160.M.69.1930.V 

19 See of Assembly, Meetings, pp. 223-27. 

See League of Nations, 12th Assembly, Plenary Meetings, p. 224, and Docs. A.11.1931.V, and 
A.11(a).1931.V. 

21 While the question was referred to the Plenary Session of the 17th Assembly, the rejection of the 
proposals is clearly expressed in Document A.6.(a) -1934, p. 69 of the Assembly. It is erroneous 
to believe that the Kellogg Pact di d the of the League of the right to go to war 
as stipulated in the Covenant (Oppenheim, op. cit., II, §52p, p. =. Certainly a “‘subsequent 

the Covenant of the League. 


treaty” such as the Kellogg Pact cannot amend 
22Oppenheim, op. cit., II, §52q, p. 161. 
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appreciable degree,”* it is nevertheless true that the interpretation as to 
what constitutes the right of self-defense in connection with the law cre- 
ated by the Kellogg Pact is left only and solely to each state.** Hence it 
would seem that the reservations stipulated by the signatories with regard 
to self-defense have the effect of an additional explanatory article of 
greatest importance to the correct understanding of the Kellogg Pact, 
the right of self-defense, and, beyond, the very validity of international 
law as a system of law properly so called. Even this construction would 
seem too narrow if one were to accept subsequent interpretations of the 
Pact made by the United States government.*® The complete decentraliza- 
tion of power to define as well as to exercise the right of self-defense, this 
“real reservation to the Pact of Paris,”** has prompted a leading Ameri- 
can authority to express doubt as to whether the renunciation of war as 
an instrument of national policy “is to be of greater influence upon the 
life of the international society than the acknowledgement of freedom 
to embark upon armed conflict whenever defensive requirements appear 
so to demand... .”?" It should finally be observed that the Kellogg Pact 
has no bearing upon the express or implied right of states, considered 
during this era to be firmly established, which permits any measures of 
self-defense not falling within the classification of declared war.** 


INDIVIDUAL SELF-DEFENSE UNDER THE LEAGUE OF NATIONS 


The attitude of the leading members of the League indicated that 
they did not consider their right to go to war, established by Article 12 
and Article 15, section 7, of the Covenant as legally incompatible with 
their duty to refrain from resort to war as an instrument of national policy. 
The restriction of Article 12, according to which the members of the 
League agreed not to resort to war until three months after an award, 
judicial decision, or report by the Council, obviously had no bearing on 
the right of self-defense, since Article 12 applied only to disputes between 
members of the League likely to lead to a rupture which they were 
willing to submit to “arbitration or judicial settlement or to the enquiry 


33 Ibid., §52m, p. 154. 


%4 For an opposing opinion see Oppenheim (Lauterpacht), ed cht. 7 § 32m, P. . 155, where the author 
denies to a state resorting to war in Cpe "a hdapens determination, with a 
legally conclusive effect, the legality of such action.” = as the same author admits, the 
provisions of the Pact do not contain an 1-¥7 to submit the interpretation of its stipulations 
to an international court or a that other _toeatien, particularly the Covenant of 

» contain such sti tions, i = dy teotlly as far as the law created 
the Kellogg Pact is concerned. 

25 Indicative of the American attitude is the following statement: “It is to be expected that in any 
future divergence of opinions concerni the nature of the obligations assumed under the 
General Pact for the Renunciation of War recourse must necessarily be had, not only to the 
official correspondence of the negotiations, but to the various official utterances of such 
om. t spokesmen as Sir Austen Chamberla ine M. Briand, Secretary Kellogg, and Senator 

h.”” Quoted in Hackworth, op. cit., V, pp. 14546. 
26 James T. Shotwell, op. cit., p. 217. 
27C. C. Hyde, International Law . . . (2nd ed.; Boston, 1945) III, p. 1684. Italics supplied. 


28 Oppenheim, ?., cit., of Ring J BF 128, and ibid., note 1, where the same problem arising under the 


Covenant of 
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by the Council.” Even with regard to the element of time, Article 12 
did not restrict the right of self-defense, and section 7 of Article 15 
certainly proves that the members of the League reserved to themselves 
the right to go to war even for reasons other than self-defense. While the 
Covenant did not contain any specific provision pertaining to the right 
of self-defense, the practice of states during the era of the League forced 
its organs to consider extensively the scope and meaning of this right. 
At the meetings of the fifth Assembly of the League the question was 
discussed in connection with problems of security and the reduction of 
armaments, and most statements agreed on the legitimate right of self- 
defense as a justification for the use of force which, in itself, would 
otherwise constitute an illegal act.2® While the border incidents between 
Bulgaria and Greece,*° che armed clash between Bolivia and Paraguay,** 
and the difference between Columbia and Peru*? produced highly contro- 
versial viewpoints about the conditions under which a state is permitted 
to invoke the right of legitimate self-defense as a justification for the use 
of force directed against another state, the undeclared war between China 
and Japan evoked the most extensive discussion centering in attempts to 
define the right of self-defense in relation to the Covenant of the League 
and the Kellogg Pact. Although the lengthy statements and reports 
referring to this first great trial of international organization contain 
numerous references to the Kellogg Pact, it is pertinent to note that the 
competence of the League to review the problem of self-defense was 
based on the Covenant and not on any direct or implied provision of the 
Pact. But what is of great importance is the fact that the members of 
the League agreed on the creation of the Commission of Inquiry, that the 
Lytton Report ** examined in detail the history of the Manchurian dispute 


2 See for of Nations, Official Journal, (1925), Declaration of Mr. Chamberlain, p. 448; 
Sth ‘Assembly (1924), Commission > ae Sup lement No. 24, statements by the delegate of 
Brazil (Fernandez), p. 26, and by delegate « Belgium (Rolin), p. 52; see also ly Sup- 


t No. 26, pp. 169 ff. a a yo of self-defense in connection with the American 
draft treaty for disarmament and security. The —- e self-defense is also aired in the 
report of the on Arbitration and League of Nations, Official Journal 

ly, the — was discussed 7 
plenary meetings of ¢ e° 9th ‘Assembly (1928) in connection with stions for Fag t of 
model treaties of ion and assistance. (Special t No. 64, “S13, 


% See for instance the statements of the Retention delegate (Marfkoff), in League of Hodiens, Ofige 
ay (1925), p. 1703, and the reply of the Greek delegate (( arapanos), ibid., pp. 1706-7. 
. Briand’s view see ibid., p. 1709, and Svnsien thereof, ibid., pp. ve gel 


31 See ra text of the te . x of the Foreign Minister of Paraguay, in League 


Journal in Official Journal (1932) 
and p. also the exposé ‘of the delegate of Paraguay J Journal 933), 
1563. For an een bibliography pertaining to this conflict see Oppenheim, op. bn 0 

§: 25, p. 88, note 4. 

32 See for instance Journal (1933), pp 609; the declaration of delegate 
ibid., p. 500, and the of vg delegate, ibid., p. 

33 For the of Lytton Report see League of Nations, Report of Doc. 
€.663.M.320. 1932.VII. The Report does not reject the Japanese interpretation according to which 


“the officers on the spot may have thought they were acting in self defense” at the start of 
the military operations. The initial Japanese justification is well d in the M 

of the Japanese Government, dated October 9, 1931 (League of Nations, Official Journal, Vol. 
XII, Doc.C.690.M.296.1931.VII, p. 2482 which states: “First, Japanese Government has already 
made it clear that Manchurian affair is nothing but outcome of deep-rooted anti-Japanese 
feeling in China, which has taken specially opete form in recent challenge to Japanese 
troops, compelling latter to resort to measures of self-defense.’ 
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as well as the legal validity of the claims made by the opposing parties 
with regard to the right of self-defense, and finally, that the Assembly of 
the League rejected the Japanese interpretation of self-defense** although 
the Japanese government insisted on its exclusive right to judge any of 
the actions taken in self-defense.*®° The claim to final review of the right 
of self-defense by the League was reaffirmed during the Italo-Abyssinian 
conflict.** +The practice of the League to attach the restriction of political 
and quasi-judicial review to the right of self-defense, formerly believed to 
be inherent in, and subject to definition only by each state, was upheld 
in the decision of the Assembly, adopted by the Council,*? which expelled 
the USSR from the League in spite of Soviet attempts to imply self- 
defense in justification of her attack on Finland.** This short outline sub- 
stantiates the assertion that the most significant feature in the development 
of the right of self-defense during this era may be seen in the practice of 
final review by organs of the League of Nations, and that the peace of 
the world may hang on the unilateral determination of fact by an inter- 
ested party. 


%4 League of Nations, Doc. A. (Extr.) 22. 1933. VII. This Draft Report which was adopted by the League 

— the point that the actions of the Japanese forces subsequent to the initial incident cannot 

s | self-defense. See also League of Nations, Official Journal, Special Sup- 

oo No. 177, p. 42, where the Assembly reiterated the p 
the Report of the Advisory Far Eastern Committee. The latter emphasizes that the Japanese 
invasion of Manchuria cannot be justified with reference to the right of self-defense. For a 
representative bibliography of the authoritative literature see Oppenheim, op. cit., II, § 52aa, pp. 
127-8, note 5. For a clear statement of the Japanese interpretation see the address of Pico 
Uchida, Minister for Foreign Affairs, at the 63rd session of the Imperial Diet, August 25, 1932, 
quoted in International Conciliation (No. 286, January 1933, pp. 31-32), which declares that 
“there are those who argue as though the action of Japan were a violation of the Kellogg-Briand 
Anti-War Pact. But such a contention has no foundation in fact. As I have stated, Japan has 
been forced to adopt the necessary measures for the p of attacks upon important 
tights and interests vital to her national existence. The Anti-War Pact does not put a restraint 
upon the exercise of the right of self-defense in such a case. The Pact does not prohibit a 
signatory Power from taking at its own discretion whatever steps it finds imperative in order to 
remove immediate menaces to its territory and its rights and interests of whatever kind 
obviously, the exercise of the right of self-defense may extend beyond the territory of the Power 
which exercises that right. Japan’s action is essentially identical with the action that other 
Powers have taken elsewhere in similar circumstances.” 


35 Wheeler-Bennett, ed., Documents in International Affairs (1932), p. 345. 


36 See for example the Memorandum the Italian Government on the situation jopia (League 

Nations, Doc.C.340.M.171.1935. VII, in “Official Journal, Vol. XVI, pp. Italy 
declares that her “rights and interests are most directly affected by Ethiopia’s failure to fulfill 
her obligations as a Member of the League,’ and states that Italy “‘is defending her security, her 
rights and her dignity. . . .”” The Italian delegate during the 88th session of the Council 
speaks of a “premeditated armed attack,” revealing the intentions and methods of the Ethiopian 
government (ibid., p. 1135), and referring to “acts of brigandage and violence since 1928,’’ Baron 
Aloisi asserts that “‘one of these instances alone would have justified war against the aggressor 
State. . . .” (ibid., p. 1136). 


37 League of Nations, Official Journal, 1939, p. 505. 


38 See for example the statement in the Report of the Assembly implying Russian action in self-defense 
since Soviet troops were “the object of am unexpected artillery fire from Finnish territory’ 
(Doc.A.46.1939.VII, December 13, 1939, p. 531), and the assertion that this constitutes not only 
“fa menace to Leningrad but is, in fact, an act hostile to the USSR which has already resulted 
in aggression against the Soviet troops.”’ (Official Journal, November-December 1939, pp. 524-25.) 
See finally Molotov’s statement (ibid., pp. 54-142) which justifies these acts of self-defense with 
the right “‘to insure the external security of the State” and “‘the safety of the country.” It is 
perhaps interesting to note that the Annex to Article 2 of the London Convention of July 3, 
1933, specifically states that “frontier incidents’ do not permit resort to war in self-defense. 
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COLLECTIVE SECURITY UNDER THE LEAGUE OF NATIONS 


The principle of collective security finds prominent expression in 
Articles 10 and 16 of the Covenant. The guarantee to preserve against 
external aggression the territorial integrity of all members of the League 
certainly reflects the principle of collective security.*® Attempts to clarify 
the meaning and scope of Article 10 were carefully summarized in a 
special memorandum of the Secretariat of the League*® which states that 
the application of the principle laid down in Article 10 is governed by 
Articles 12 to 16, especially Article 16, and which refers in support of 
this interpretation to the same opinion expressed in the Report of the 
Committee of Jurists of 1921. While it is true that Article 10 embodies 
the very essence of the idea of collective security, its developmental 
trend, therefore, is best revealed by an analysis of the various attempts 
to interpret Article 16 of the Covenant with regard to the right and/or 
duty pertaining to coercive measures of collective security. Article 16 
distinguishes between economic and military sanctions in cases where a 
member of the League resorts to war in disregard of its covenants under 
Article 12, 13, or 15. However, as early as 1921, the original construction, 
according to which such an illegal act would automatically oblige all 
other members of the League to apply specific economic sanctions, was 
attenuated by the Assembly to such a degree that “a substantial measure 
of discretion” was left to each state.*t Although the right of the League 
to render decisions pertaining to violations of specific provisions of the 


Covenant was not questioned in this connection, the practice of states 
proved that most of them did not consider themselves automatically 
bound by such decisions even as regards economic sanctions.*? While 
economic measures of collective security could be invoked by any member 
of the League, it should be observed that compliance was not considered 


collective self-defense alias collective securi 


( i , 1926, pp. 1517-27), 
rian conflict 193) 3 (Official soon | 1931, pp. 2341, 2381; Official 
pp. 335, 337, 384; Special ee No. 101, p. 87); Columbia v. Peru in the pee nn Nn of 

1933 (Official Journal, 1933, pp. 539, 609); Bolivia v. Paraguay in the Chaco conflict of 1928-1935 
(15th Assembly, Minutes of Committee I, pp. 4445); Abyssinia v. Italy in 1935 (Official Journal, 
1935, p. 1621); and China v. Japan in 1937 (Official Journal, 1937, Pp. 906, — Except for 
the first and fourth of the cases cited above, other provisions of the C ked in 
mpeg | to article 10 (See Doc.C.S.P.26, p. 21). 

League of Nations, Doc.C.S.P.26, p. 7, and reference to the 2nd Assembly, Minutes of Committee 
I, pp. 108, 191; Third Assembly, Plenary Meetings, p. 212, and Doc.C.165.M.50.1928.IX, p. 174. 

41 League of Nations, Doc.A.14.1927.V, Reports and Resolutions on the Subject of Article 16 of the 
Covenant, pp. 42 ff. 

42See for instance the Munters’ Report made during the nineteenth session of the Assembly where 
the existence of opposite views is acknowledged in the following statement: ‘There is general 
agreement that the military measures contemplated in Article 16 are not compulsory. As regards 
the economic and financial measures, many Members of the League have stated that they could 
not in present conditions consider themselves bound automatically to apply such measures in 
any conflict. Some Members expressed the contrary view. In these circumstances the Committee 
has decided to annex to the present report all the declarations and observations on the subject 

. without expressing any opinion on their contents. . . .” 


10 
% The principle of as expressed in Article 10 of the Covenant 
was ick of (Official Journal, 1920, pe. 30, 
Austria v. Hungary with regard to the Burgenland (ibid., pp. 136-37); Greece v. Bulgaria in ¢t 
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mandatory.** No question arose about the voluntary and decentralized 
character of military enforcement measures under Article 16 of the Cov- 
enant. It appears that a similar interpretation was advanced in the 
Cranborne Report,‘ which summarized the existing status of collective 
security in a general survey distinguishing between the possibilities of a 
“coercive,” a “non-coercive,” and an “intermediate” League. In Lord 
Cranborne’s opinion, the first type found expression in the then existing 
Covenant, which contained provisions “not only for the promotion of 
international peace, but also for its actual enforcement in certain circum- 
stances” (italics supplied). The non-coercive type, it was stated, does not 
envisage collective sanctions, and in the third case determination of the 
questio facti as well as the exercise of coercive measures is left entirely to 
each state. The opinion seems justified that the League, during its final 
stages of development, had approached the third type described in Lord 
Cranborne’s report. This interpretation, ably presented by the British 
government*® and strenuously opposed by some members of the League,** 
certainly reflected the then prevailing practice of states (as opposed to 
their pious declarations of intentions). That it was a correct analysis of 
what may be called the living constitution of the League is proved by 
subsequent events. Hence it would seem proper to conclude that the 
decision to exercise coercive measures of collective security was almost 
entirely left to each state.* 


48 Doc. C.O.S.C./7(1), and Doc. A.6(a) 1935, pp. 15-17. 
League of Nations, Doc.C.S.P.20, and ibid., Doc.A.7, pp. 41-60. 
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4 See for instance the Chinese Atgetone that the British interpretation “was in direct opposition to 
the letter and spirit of Article 16,’ and that the four propositions “really amount to a funda- 
mental revision of the Covenant.” (19th Assembly, Commission Vi. pp. 32-33.) 


“As pronaary emphasized by a leading authority in international law, ‘“‘the collective enforcement actions 
ided by the Covenant were almost completely decentralized. It was for the members, 
not y= a central organ of the League, to decide whether a violation of the Covenant by +4 
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COLLECTIVE SECURITY UNDER THE LAW OF THE UNITED NATIONS 


Any approach to the United Nations must take into consideration, it 
would seem, that the alleged main purpose of this organization is “to save 
succeeding generations from the scourge of war” and, therefore “to main- 
tain international peace and security” if necessary by taking “collective 
measures for the prevention and removal of threats to the peace, and 
for the suppression of acts of aggression or other breaches of the peace.” 
(Art. 1, sec. 1.) Hence a review of Articles 51 and 53 must remain 
inadequate unless linked with the problem of collective security as 
expressed by Chapter VII, by Article 94, and by Article 106 of the 
United Nations’ Charter. 

The answer to the question of self-defense posed by the Charter of 
the United Nations may very well serve as a clue to the possible justifica- 
tion of World War III. The analysis of this problem ought to proceed, it 
appears, from a recognition of the fact that the United Nations exists on 
the basis of a treaty creating particular norms of international law, but 
that the effective application of these norms is subject to a strictly political 
hypothesis, namely the assumption of harmonious cooperation between 
certain leading states. It is true that in the absence of a real world gov- 
ernment, the operation of any international treaty is entrusted, in the 
final analysis, to its signatories. The Charter of the United Nations, how- 
ever, creates the paradoxical legal situation of conferring upon a predom- 
inantly political organ, namely the Security Council, the power to apply 
principles of collective security as well as to review “the inherent right of 
individual or collective self-defense” on behalf of the international com- 
munity if the hypothesis on which the United Nations is built proves to be 
correct. If, on the other hand, the basic assumption of the United Na- 
tions is fictitious, disregarded, or destroyed, the key provisions of the 
Charter will become inoperative in all those cases for which the interna- 
tional organization was primarily created, namely when a clash of vital 
interests between leading nations occurs, or when any one of them com- 
mits acts alleged to constitute a threat to the peace, breach of the peace, 
or act of aggression, such as a legally interdicted armed attack against a 
member of the United Nations. This intellectual hybrid of legalized Great 
Power predominance reflects both the strength and the weakness of the 
United Nations. It almost necessitates a dual examination of each prob- 
lem, for every issue must be viewed either in the hypothetical light of 
Great Power cooperation, or under the assumption of adverse circum- 
stances as a result of serious political tensions. In those cases where non- 
procedural decisions, as governed by Article 27, section 3, may be reached, 
the right of the Security Council to determine the conditioning facts 
which allow the exercise of coercive measures for purposes of collective 
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security is stipulated by Article 39, 51, 53, and 94 of the Charter. The 
Covenant of the League permitted the Council to recommend enforce- 
ment measures only in those specifically enumerated cases where a viola- 
tion of certain provisions of the Covenant had been established. The 
Charter, however, gives the Security Council power to apply collective 
security measures whenever there exists, in the judgment of the Security 
Council, a “threat to the peace, breach of the peace, or act of aggression.” 
In contrast to the complete decentralization of enforcement power under 
the League, the Security Council, when deciding upon, and applying coer- 
cive measures on behalf of the United Nations,** exhibits a close approxi- 
mation to the principle of collective security by means of functional cen- 
tralization. It is noteworthy, in this connection, that the Security Council 
may resort to collective enforcement actions not only in those cases 
where an armed attack has occurred (Arts. 51, 53) but whenever it 
decides to invoke Article 39 of the Charter. Whereas the “inalienable” 
right of individual or collective self-defense has been clipped drastically of 
its sovereign flavor, and restricted to cases where an armed attack occurs 
(Article 51), the Security Council is given unlimited power to apply the 
principle of collective security. Obviously many occasions can arise in 
which the security or the very existence of a state may be at stake al- 
though no armed attack has occurred. Economic, political, or military 
measures which fall short of the characteristics necessary for the usual 
definition of an armed attack, such as the application of certain working 
tools used by the opposing parties to a “cold war,” are well known 
examples.*® In all these cases the injured state may not resort to coercive 
military measures of self-defense but must rely on the application of the 
principle of collective security by the Security Council. The latter may, 
but need not decide to apply sanctions against the alleged wrongdoer on 
the basis of Article 39 of the Charter. If the Security Council does not 
intervene effectively, the injured state is barred from interfering by force 
in the sphere of validity of another national legal order. Obviously the 
abrogation of the right of individual or collective self-defense in such 
cases may work to the disadvantage of a state faithfully abiding by the 
law of the United Nations, and may encourage disregard of established 
international rules by immature nations lacking adequate experience in 
the delicate sphere of international affairs. 

The Charter of the United Nations leaves the determination of the 
questio facti, namely as to what constitutes a threat to the peace, breach 
of the peace, or act of aggression entirely to the Security Council. The 
latter is not bound to base such vital decisions on norms of existing inter- 


4 Arts. 42, 43, 45, 46, and especially Art. 47. 


Threat to their national security is one of the recurring official justifications for the “cold war’ 
conducted by both the American and the Soviet governments. 
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national law, or even on rules of international justice, the definition of 
which is incapable of international agreement. The Security Council may 
base its findings under Article 39 on notions of political expediency, even 
if such notions should be contradictory to well established rules of general 
international law. To regard this state of affairs as unsatisfactory may be 
considered unreasonable, or too legalistic, in view of the fact that a 
political hypothesis underlies the United Nations, which, above all, is 
based on good faith. The diplomatic history preceding the creation of 
the United Nations, however, hardly encourages such criticism. It is 
significant that numerous delegates to the United Nations Conference on 
International Organization, which convened at San Francisco on April 
25, 1945, objected to the theoretically unlimited powers given the Security 
Council for the maintenance of international peace and security. As may 
be noted, Chapter I of the Dumbarton Oaks Proposals,®® defining the 
purposes of the suggested general international organization, did not 
contain a single reference to international law or justice in spite of the fact 
that the United States government, among whose often proclaimed war 
objectives was the re-establishment of law and justice, had assumed main 
responsibility for the drafting of this document.®! This failure was subse- 
quently recognized, and Article 1 of the Charter of the United Nations 
introduced the principles of justice and international law as binding with 
regard to the pacific settlement or adjustment of international disputes 
or situations which might lead to a breach of the peace. However, these 
principles do not apply to collective enforcement measures of the Security 
Council for “the prevention and removal of threats to the peace, and for 
the suppression of acts of aggression or other breaches of the peace.” A 
number of delegates, therefore, requested at San Francisco amendments 
of the proposed Article 1. They insisted that the envisaged coercive 
actions should be permitted only when taken “in conformity with the 
principles of justice and international law” (italics supplied). This pro- 
posal was defeated in Committee I/1 of the UNCIO by a vote of 19 to 15. 
Even the compromise proposal to qualify the Security Council’s right 
pertaining to coercive actions by the vague adjective “in conformity with 
justice,” while dropping all reference to international law, was defeated 
in the same Committee by a vote of 19 to 12. It is also noteworthy that 
the official American attitude with regard to the powers to be granted 
to the Security Council was clearly expressed in the Report to the Presi- 


© Department of State, Dumbarton Oaks Documents International Organization, Conference Series 
Publication #223 (November, 194), 


51I¢ may be of some interest that Senator Tom Connally, chairman of the Senate Committee on 
Foreign Relations, when considering the Charter of the United >. telied heavily on the 
expert testimony of Mr. Alger Hiss, hen Oe director of the office of special political am. Depart- 
— of State, and =. Leo Pasvolsky, then special assistant to aa of state for — 
organization secur ‘airs, who were known to great measure responsi! 
fee the drafting of the Denberdon Oaks Proposals. 
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dent on the results of the San Francisco Conference, where it is stated 
that efforts were made during the Conference “to restrict the freedom of 
the Security Council by proposing that it be limited in its decisions by 
reference to principles of international law or justice.”*? The Report then 
justifies the opposition of the United States government, and of other 
nations, to such limitations by declaring that the Security Council “should 
not be hampered by detailed direction of its activities.”** Hence it fol- 
lows that the right of the Security Council to determine under Article 
39 the conditioning facts permitting sanctions as a means of collective 
security need not necessarily be exercised on the basis of previously defined 
rules of positive law other than the stipulations of Article 39. This 
situation, in turn, is apt to create a degree of insecurity among those rela- 
tively few states against which collective sanctions under the Charter 
may become applicable. Even more disquieting is the fact that Article 106 
of the Charter permits the states with permanent seats on the Security 
Council to invoke paragraph 5 of the Four-Nation Declaration, signed at 
Moscow on October 30, 1943,55 and to take “such joint action on behalf 
of the Organization as may be necessary for the purpose of maintaining 
international peace and security.” Assuming the actual validity of the po- 
litical hypothesis underlying the voting procedure of Article 27, section 3, 
these nations—under the political influence of the three, or perhaps only 
two most powerful states among them—may invoke the right of collective 
security unrestrained even by the ambiguous wording of Article 39 of the 
Charter. It is this alarming though remote possibility that could reverse 
the developmental trend of collective security, and of self-defense, by 
throwing it back into the initial stage of international primitivism which 
prompted particularly the Canadian delegation to the San Francisco Con- 
ference to request a specification of the authority granted carte blanche 
to the five leading powers.®°* Certainly the concern of smaller states is 


52 Department of State, Publication 2349, Conference Series 71, p. &. 
53 Ibid., p. 85. 


one ano uires 
be necessary for the purpose of maintaining international peace and security.” 
graph 5 of this Declaration provides for “joint action on behalf of of nations.” 
5% United Nations Conference on International Organ San age 1095, 
11/3/50, June 19, 1945, p. 2: “The Delegations questioned the necessi 
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51 Charter of the United Nations, Article 106: “Pending the coming into force of such special agree- 
ments referred to in Article 43 as in the opinion of the Security Council enable it to begin the 
exercise of its under Article 42, the to the 
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substantiated by such authoritative statements as the somewhat clumsy 
interpretation given before the Committee on Foreign Relations of the 
United States Senate with regard to the powers of the Security Council. 


The assertion was there made that 


the Council is under an obligation to move immediately it determines that a threat to 
the peace or a breach of the peace exists. As you properly pointed out, Senator, the 
Council does not have to wait until there is a determination of who is right and who 
is wrong. The problem is to stop the fighting or to remove the threat to the peace as 
soon as possible.” 

The Charter of the United Nations also confers upon the Security 
Council the power of final jurisdiction in those instances where states 
have invoked their “inherent right of individual or collective self-defense” 
under Article 51, where the exercise of coercive measures in collective 
self-defense through “regional arrangements or agencies for enforcement 
action” requires “the authorization of the Security Council” (Article 53), 
or where such enforcement action may be taken by the Security Council 
in the execution of a judgment rendered by the International Court of 
Justice (Article 94). The same degree of insecurity is apt to prevail in all 
these cases. The political omnipotence of the Security Council may 
render illegal, and perhaps criminal, the acts of a government taken in 
self-defense®* even though they may be in conformity with generally 
accepted norms of international law; and the fact that the right of self- 
defense as invoked by one or more states “shall not in any way affect the 
authority and responsibility of the Security Council . . . to take at any 
time such action as it deems necessary in order to maintain or restore 
international peace and security” (Article 51), may, under politically 
adverse circumstances, transform the injured state which, on the basis of 
existing international law, has invoked the right of individual self-defense, 
into an aggressor exposed to collective sanctions. No doubt exists that the 
subjection of the right of self-defense to review by the Security Council is 
essential if the United Nations is to function effectively for the main- 
tenance of international peace and security. But the superior judgment 
of the Security Council ought to be based on previously ascertainable 
legal norms, and not on considerations of political expediency which 
need not be in conformity with existing rules of international law. 

Another situation likely to undermine effectively the legal foundation 
of the United Nations may occur if and when the Security Council should 
not be willing to enforce a judgment of the “principal judicial organ of 
the United Nations” by declaring itself incompetent on the ground that 


57 Hearings ‘ore the Committee on Foreign Relations, U.S. Senate, 79th Cong., Ist Sess. (1945), 
Pp. Pasvolsky answering Autin); hereinafter quoted as Hearings. 


58 See F. Schick, “War Criminals and the Law of the yaw ge Nations,” VII Toronto Law_Journal 
(iol), and the same author, “The Nurem! Trial and the International Law of the Future,” 
American Journal of International Law (October, 1947), pp. 770-794. 
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the refusal of a member of the United Nations to comply with the 
decisions of the Court does not constitute a threat to the peace, breach of 
the peace, or act of aggression. Even more serious could be a situation 
where t.ie Security Council, under Article 94, section 2, would make 
“recommendations” contrary, in effect, to the verdict of the International 
Court of Justice, thus depriving the injured state of the legal opportunity 
to invoke in its own defense the right of collective security on the basis 
of a court decision.*® 

In spite of high illusions nurtured in the past among wide segments 
of the American population and elsewhere with regard to the scope of 
effective collective security measures for the maintenance of peace by 
the United Nations, it is noticeable that influential circles in the United 
States did not share this opinion even at a time when the political hy- 
pothesis underlying the very structure of the United Nations could not 
be rejected as entirely utopian. Particularly illuminating in this respect is 
the following testimony given before the Committee on Foreign Relations 
of the United States Senate with regard to the amount of armed forces 
necessary for the Security Council to carry out its responsibilities under 
Chapter VII of the Charter: 

Senator Millikin. Mr. Dulles, throughout this whole hearing, strangely enough, 
there has been no estimate made of the amount of armed forces, the over-all employ- 


ment of armed forces that might be required to operate under this Charter, and I should 
like to bump one or two thoughts against you and get your reaction to it... . 


Mr. Dulles. My opinion is that the amount of military force required to make up 
these contingents ought to be very small for as far as anyone can predict reasonably 
ahead. As you point out, the force required to control Germany and Japan will not be 
supplied for a considerable period of time, at least, by the Security Council, and its 
military contingents. 

In the second place, it will not be necessary to supply military contingents to deal 
with any one of the five major powers. So you eliminate at once five permanent members 
of the Council and the defeated enemy states. You can use your imagination and take 
any one of the most formidable remaining states, and then you can figure on the amount 
of force that would be required to keep that country under control. . . . 

In other words, for as long a time as can be predicted ahead, there is no state or 
group of states which is going to stand up against the combined will of the Soviet Union, 
the United States of America, Great Britain, France, China, and at least two other 
nations. 


Senator Millikin. I think that is a very constructive contribution.” 


The idea of collective security under the Charter of the United 
Nations is based on enforcement action of the Security Council. While 
closely linked to all problems of self-defense it is restricted to a few, 
mainly theoretical cases as correctly demonstrated in the above testimony. 
Under these circumstances it may seem strange, perhaps, that so much 
controversial attention and publicity has been accorded the “veto” pro- 
visions of the Charter pertaining to possible enforcement action by the 


SF. B. Sh, "Com and Court of the United Nations,” IX The Modern Law Review (July, 1946), 
pp. 97-104. 


© Hearings, pp. 653-54. 
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Security Council. Even under the assumption that no such veto would 
be forthcoming in a specific case, the collective measures of the Security 
Council are impossible until sufficient agreements under Article 43 of 
the Charter® have been concluded “as in the opinion of the Security 
Council enable it to begin the exercise of its responsibilities under Article 
42.” So far, basic disagreement among members of the Military Staff 
Committee has prevented the conclusion of any such treaty. This applies 
also to the decision of the Security Council as to when it may begin the 
exercise of its responsibilities under Article 42 of the Charter. Contrary 
to popular opinion, the attitude of the leading powers, including the 
United States, has not changed with regard to the so-called right of veto 
on coercive actions by the Security Council. The effective alliance be- 
tween “West” and “East” in this matter was well expressed by an Amer- 
ican authority when supporting the present voting procedure in the 
Security Council with regard to enforcement actions, and declaring that 
“so long as the Security Council is likely to be an instrument of national 
policies rather than an impartial enforcer of justice as embodied in law 
. . . we should not invoke methods which could partake of despotism.” ® 

The sincere efforts of leading Western powers to fight Communism 
everywhere in the world prove beyond doubt the unworkability of the 
political hypothesis underlying the United Nations. Hence the theoretical 


centralization in the Security Council of the right to exercise coercive 
measures on behalf of the United Nations is bound, at the present time, 
to render practically impossible any effective enforcement action by the 
only organ of the United Nations legally permitted to apply the principle 
of collective security. It is with this fact in mind that the provisions of 
the Charter pertaining to individual and collective self-defense gain 
significance which can hardly be over-estimated. 


Tue INHERENT RIGHT OF INDIVIDUAL OR COLLECTIVE SELF-DEFENSE 


The effect of power “polarization” renders collective enforcement 
measures by the Security Council inapplicable. The principle of collective 
security resting on the assumption of the harmonious understanding of 
the Great Powers in important political matters, and valid in relation to 


61 Charter of the United Nations, Article 43: 


1. All members of the United Nations, in order to contribute to intenance 
international peace and security, undertake a make available to the Security a on its call 

in accordance with a special armed forces, — + and facilities, 
including rights of passage, necessary for pl purpose of maintaining international peace and 


Such agreement or agreements shall govern the numbers and types of forces, their degree 
of pit... and general location, and the nature of the facilities and p< lel to be provided. 
3. The La be negotiated as soon as possible on the initiative of 
the Security Council. ‘They shall concluded between the Security Council and Members 
or between the Security Council a - of Members and shall be subject to ratification by 
the signatory states in accordance with their respective constitutional processes. 
© John Foster Dulles, ‘The Future of the United Nations,”’ International Conciliation (No. 445, No- 
vember, 1948), p. 587. 
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all other states on the condition of Great Power cooperation—this political 
pillar of the United Nations—is replaced by the right of self-defense. 
Hence the trend towards centralization of force in an organ of the 
international community is reversed towards decentralization. Thus the 
refusal of certain powers to support vigorously the political concept under- 
lying the United Nations has created the anomalous situation which 
renders nugatory the Charter provisions for the collective maintenance of 
international peace and security while at the same time forbidding to 
individual states any resort to military enforcement measures except in 
cases of self-defense against an armed attack. (Art. 51.) This develop- 
ment, however, has far-reaching implications. First of all, the final de- 
cision as to what constitutes an armed attack—if a leading power should 
bother at all to comply in the casus belli with the Charter—is left to 
each state and may be reviewed with binding effect only by the victor. 
While the General Assembly may discuss “any questions or any matters” 
within the scope of the Charter, it can make recommendations only with 
regard to “the general principles of cooperation in the maintenance of 
international peace and security,” and decisions as to whether or not an 
armed attack has occurred can hardly be considered as falling within 
such “general principles of cooperation.” Even if a distorted interpretation 
of Article 10, and Article 11, section 1, should be accepted, it would seem 
doubtful whether recommendations of the General Assembly on the basis 
of Article 11, section 2, could be made in the case of an alleged armed 
attack, since this is certainly a question “on which action is necessary” 
and which “shall be referred to the Security Council by the General 
Assembly either before or after discussion” (italics supplied). If, on the 
other hand, such a “legal” approach should be rejected in favor of an 
interpretation based on the spirit of the Charter as perhaps revealed by 
personal intuition, it is still impossible to escape the conclusion that 
recommendations of the General Assembly have no legally binding ef- 
fect.** Even if certain governments were to accept a “moratorium on 
vituperation” * by rejecting a priori accusations as to who will indubitably 
® The American Draft Resolution of September 25, 1947, submitted Gutas a discussion of the Greek 

dispute in the Political and Security Committee of the General Assembly attempted to transfer 
to the General Assembly the right > decision pertaining to the guuton as to whether or not 
an armed attack has occurred. Obviously this proposal could not be fied by reference to % 


Charter of the United Nations. See also United Nations, Document yP.V/180, where the U 
Deputy Representative made the following statement: 

The —e or * failure, so far, of the Security Council to take effective action in this 
case because of Soviet Union veto cannot, in the opinion of the United States 
Government, CF individual or collective action by States willing to act, so long as 
they act in accordance with the general purposes and principles of the United Nations. 
This is particularly true when such individual or collective action is in support of a 
or course of action which has the approval of a clear preponderance of the permanent 
non-permanent Members of the Security Council 

In the case of the blocking of Security Council acti ASE, to, we are confident 
that the General Assembly will exercise its powers to the limit f ‘or aot protection of Greece. 


4 See Foow, Ht. Odegard, “A Moratorium on Vituperation,”’ this Quarterly, Vol. I (June, 1948), pp. 
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be the aggressor in a mutually anticipated future war, it would still 
remain true that the determination of the questio facti based on Article 
51, which permits military measures of individual or collective self- 
defense, when left solely to the judgment of each state, contains the most 
active virus for the outbreak of World War III. Could not the pretended 
“building of the peace” through the United Nations be seriously endan- 
gered by invoking Article 51 in circumstances similar to those when 
Yugoslav soldiers forced their way into Zone A of the Free Territory of 
Trieste wounding during this operation members of the American or 
British armed forces; when American airplanes, in spite of previous warn- 
ings, continued to violate the territorial sovereignty of Yugoslavia; when 
contingents of the Soviet army were accused of having illegally occupied 
parts of northwestern Iran? Or does the alleged support of Greek guer- 
rillas by Bulgaria, Albania, and Yugoslavia constitute an armed attack 
within the meaning of Article 51 of the Charter?® Which party, to open 
different vistas, could invoke Article 51 in situations similar to the Indo- 
nesian dispute?®* If these few examples, taken at random, should be 
interpreted as constituting only minor incidents, it may become necessary 
to decide which party can rightfully invoke Article 51 of the Charter if 
such incidents should have led to large-scale military operations such 
as was the case in the Sino-Japanese conflict, and more recently during 


the armed clash between Israeli forces and members of the Arab league.*” 
The wide range of possibilities open under Article 51 of the Charter is 


® Secretary Marshall such an in September, 1947. t by 


See also the sta 
Warren R. Austin, U. S. Representati made on rr ie 1947, at the 147th suse of the 
Security United Nations, S/P.V./14 


I do not think that we should interpret a the great Charter of the United 

In times there are many ways in which force can be used by one state 
against the territorial integrity of another. Invasion by organized armies is not the onl 
means for delivering an attack against a country’s independence. Force is } ey om 
today through devious methods of infiltration, intimidation and subterfuge 


But this does not deceive anyone. Any intelligent person in possession of the facts 
cannot fail to recognize the use here of force, no matter how devious the subterfuge. We 
must recognize what intelligent and informed citizens already 4 Ss supporting — 
in northern Greece, Yugoslavia, Bulgaria and rr have been orce against the 
territorial integrity and political independence of Greece. 


® The complaint of the Ukrainian delegation that the presence of British troops constituted a “threat 
to the maintenance of international peace and security’ (United Nations. Mg 4 Council, 
Official Records, lst series, Supplement No. 1, Annex 4) was countered by Bevin with the 
statement that ‘ the British troops were acting in — y ‘ense when they med or came in 

contact with the Sic troops . . . when we arrived at Java and Soerabaya, the British . 
ed a shot, but we were fired at and our killed.” Security 

icial Records ‘ds, No. 1, Ist year, Ist Nicries Bo. 178 At the 16th Meeting, Februa: 
of the Council (Mr. Australia) made the 
: “In the course of the subsequent Ly quemnene made by the representative of the 
United Kingdom, it was explained that British troops had gone into Indonesia at the direction 
of the Allied Supreme Command, and that their task was two-fold: firstly, to deal with the 
Japanese troops in that area; and ‘secondly, to succour the large number of prisoners of war and 
civilian internees who had been taken into confinement by the poem. Mr. Bevin denied that 
ritish troops had attacked the local —, but said that they had been compelled to 
defend themselves against attack and obliged to take the sd measures necessary to enable 
_ to carry out the tasks assigned to them.’’ (United Nations, Security Council, Official 
ords, No. 1, Ist year, Ist series, p. 233.) For the account of an American eyewitness stating 
~ the Indonesians did not start an armed attack but accepted the British forces with “‘cordi- 
Ralph Coniston, The Future of Freedom in the Orient (New York, 1947). 


% See below, p. 37, note 117. 


Nati 
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further illustrated by the extensive interpretations made during discus- 
sions of the Military Staff Committee.** 

It may be observed that the inherent right of individual or collective 
self-defense usually gains in importance in the degree in which the possi- 
bilities of effective collective security diminish. At the present time, none 
of the leading powers is prepared to accept substantial changes of Article 
27, section 3, with regard to coercive measures possible under Chapter VII 
of the Charter. The intensified objections on the part of some Western 
nations, especially the United States, to the so-called veto right in the 
Security Council, apart from serving the purpose of popular appeal, do 
not aim at a revision of the voting procedure in the Security Council 
with regard to possible military enforcement action. Their objective, it 
would seem, is to close the gap between the paralyzed system of collective 
security as established by the Charter of the United Nations and the 
deficiencies inherent in the right of collective self-defense, possible under 
Article 51. It is exactly in this connection that an intellectual bridge 
may be discovered between one of the most significant draft proposals of 
relatively recent date and various regional organizations—existing or in 
the making—which attempt to transform the right of collective self- 
defense into a legal duty.*® This Draft was conceived by the Commission 
to Study the Organization of Peace and was widely publicized by the 


For a summary of these activities and the Report of the Military Staff Committee, see United 
Nations, earbook the United Nations, TueAT pp. 424-28. No agreement was reached on 
t may p p 


the sixteen most important articles of this Report. For an 
“armed 


term attack” see The 


P were ‘i y t + ~ Teserv 
to th 1 under article 51 would be ee | It is f* clear that an armed 
attack is now something entirely ‘ erent from what it was prior to the discovery of atomic 


weapons. (italics supplied). It would therefore seem to be both important and appropriate under 
present conditions that the treaty define armed attack in a manner appropriate to atomic 
weapons and include in the definition not simply the actual dropping of an atomic bomb, burt 
also | steps in themselves preliminary to such action.’’ See also the Fifth Report (June, 
poy RO he Commission to Study the Organization of Peace which referred to Article 51 of 

Estee pase out that special armaments ae, such as those contemplated for ato- 
mic energy, should recognize that certain violati 


to an actual armed out and 
therefore permit of collective action under Article I. See also Sir Alexander Cadogan (United 
Kingdom): ‘“‘. . . As the Charter now sta: ere is little prospect of its pal ment— 


anyone of the permanent members of the Council, by exercising its vote, could arrest the 
movement of the United Nations forces. There is, unfortunately, no way out of that. The 
answer—and it is admittedly only a partial answer—is provided by Article 51 of the Charter. If 
any one of the guilty of a breach of the Peace or of an act of aggression, 
were to call a halt to the United Nations force, the remainder of the United Nations would be 
entitled, under that Article, to take action against that Member. eit oon, already made 
available to the Securi Council, could legitimately be jointly employed to t end for so long 
as the Security Council failed to take the measures necessary to maintain incemational peace 
and security. Thus, the plan which we aim at formulating will, we nt hope, go as far as 
is possible towards organizing against an aggressor the forces of the rest the United Nations. 
The absence, at the critical moment, of the contingent of even one of the p 

would of course throw plans out of gear to some extent, but we —_r" plan to meet every 
possible emergency, and we must ~ & to p the security imaginable 
against circumstances that can neither be foreseen nor wholly averted.” Susie Nations, Security 
Council, Official Records, 2nd Year, No. 48, p. 995.) 


® For the text of the proposal see American Acgucteston for the United Nations, Collective Security 
Despite the Veto: A Prope sal _by the American Association for the United Nations a 
Article 51 (New York, 1 . Hereinafter quoted as Collective ecurity. The Proposal was re- 
printed in the New York Herald Tribune, April 30, 1948. For the original text see Commission 
to Study the Organization of Peace, Collective Self-Defense Under the United Nations, Memoran- 
dum and — Treaty for Implementation of Article 51 (New York, 1948). Hereinafter quoted 
lum. 


interesting proposal pertaining to t 
national Control of Atomic Energy — Growth of a Policy (I 
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American Association for the United Nations, apparently with the 
knowledge and approval of the American government. The Draft pur- 
ports to avail itself “under Article 51 of the Charter” of an “important 
opportunity for joint military action by members of the United Nations, 
should the abuse of the veto under the Yalta formula paralyze the 
authority of the Security Council in a case of aggression.”"® This oppor- 
tunity is seen in the fact that “. . . any Member of the United Nations, 
which may be attacked, has a right to defend itself by its own forces until 
more effective measures are taken by the Security Council, or a coalition 
of Members under the same circumstances may use their combined armed 
forces to repel an attack.”"? The Memorandum further states that 

The desired sense of security can be obtained by an appropriate convention 
approved by a sufficient number of the Members of the: United Nations in which the 
parties oblige themselves to act in defense of a state found by the Assembly to be the 
victim of aggression. Under the terms of the agreement between the Members who agree 
to exercise their right of collective self-defense each Member might be bound to join 
in taking measures necessary to keep the peace, when the Asssembly recommends or 
a suitable majority of the group decides that an armed attack against a Member has 
made such action necessary. Action by the United States in case of armed attack would 
then be contingent, not upon agreement by all the major powers with permanent seats 


in the Security Council, but upon action by such a number of the powers as would 
constitute the prescribed majority in the General Assembly.” 


Surprise might be expressed, at first glance, that some of the very same 
powers which insisted on retaining the right of veto in all cases of coercive 
action under Chapter VII of the Charter™* should be proposed to support 
plans which, in effect, would annul this right in exactly those cases for 
which it was established. A more careful analysis shows, however, that 
such inconsistent steps are not intended. While strictly adhering to the 
voting procedure stipulated by Article 27 of the Charter if the Security 
Council is able to function, the purpose of the Draft Treaty as stated in the 
reprint of the American Association for the United Nations is “the creation 
of a new United Nations within the existing United Nations, leaving the 
latter intact although escaping the paralysis of the veto power.” This, it 
is stated, may be done by using “the possibilities held out by Article 51 
without any necessity for charter amendment.” Officially, the Draft does 
not propose any change of Article 27 but a more prosperous use of the 
possibilities offered so copiously by Article 51 of the Charter. The exist- 
ing opportunity is further elaborated in Articles 3 to 6 of the Draft Pro- 


® Collective Security, op. cit., p. 1. 
71 Memorandum, pp. 10-11. 
72 Ibid., pp. 12-13. 


In addition to American declarations of recent date quoted previously see the “Statement by the 
Delegations of the Four Sponsoring Governments on Voting Procedure in the Security Council’ in 
United Nations Conference on International Organization, Document 852, III/1/37(1). 
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posal."* It appears that the outstanding feature of this Draft is legally 
and politically very hazardous. The implementation of Article 51 of the 
Charter by means of a regional treaty would be legally valid only if it 
were in accordance with the principles and purposes of the United Na- 
tions. The substitution of the General Assembly for the Security Council 
as provided for by Articles 3 to 6 of this Draft is contrary to the spirit 
and letter of the Charter. There is no doubt whatsoever that the General 
Assembly has no right, under the present Charter, to determine the ex- 
istence of “a threat to the peace, breach of the peace, or act of aggression.” 
(Art. 4 of the Draft Treaty.) Any decision of the General Assembly to 
recommend “measures not involving the use of armed force” for the 
maintenance of international peace and security (Art. 4 of the Draft 
Treaty), or any decision of the General Assembly to “recommend the use 
of armed force .. .” (Art. 5 of the Draft Treaty) would be in basic 
contradiction to the Charter of the United Nations, since it is only and 
solely the Security Council which is permitted to make such decisions in 
accordance with Chapter VII of the Charter. Nor would the “Chiefs of 
Staff of the permanent members of the Security Council parties to this 
treaty” (italics supplied) be permitted to carry out coercive measures of 
collective security under the direction of the General Assembly (Art. 6 of 
the Draft Treaty).7> While the transformation of the right of collective 
self-defense into a legal duty by means of a regional treaty may be in 
accord with the Charter of the United Nations if it does not gain the 
character of a military alliance directed against certain members of the 
United Nations, the proposed exercise of collective enforcement measures 
on the basis of Article 39 by regional agencies, except when applied 
against former enemy states (Art. 53, sec. 2), must be authorized in 
advance by the Security Council (Art. 53, sec. 1). Hence, it would 


3 6 See also Memorandum, pp. 16-17, from where Articles 5 and 6 
are quoted 

ty two-thirds vote of those in- 

cluding at least three of the permanent members of ey ed IO 

armed attack has occurred against any state and recommend the use of armed force to 

maintain or restore international peace and security, the parties to this treaty will place 

at the disposal of the General Staff, constituted in th 6 of this treaty, the 


the responsibilities and exercise the functions of a genera 

this treaty. The general staff shall organize and direct the forces provided by 
for the purpose of maintaining or restoring international peace and security, and Ynall 
a high command for such forces while operating during such 

parties to this treaty. 

% The alarming inconsistency of this Draft Treaty is revealed by the stipulation of Article 8, providing 
that the parties to will act in with the of the Security Council. Yer, 
the my | provisions of the Treaty (Arts. 4-7) are based on the on d in Article 

3, that the Security Council will be paralyzed. To view the thing for a moment in political rather 
 t. legal .— an unkind critic might say that the upshot of the peapossd stipulations is to 
allow the Western powers continued participation in the Security Council and to defend p And 
selves there against appropriate actions of the United Nations in the interests of collective 
security by the use of the veto, which they are unwilling to surrender, and at the same time 
to escape the effects of a veto adverse to their political interests by having resort to an alternative 
organization which dominate. It is a matter of having one’s veto and eating it too. 


Article 6. In case the emergency described in Article 5 should occur, the Chiefs of 
Staff of the permanent members of the Security Council parties to this treaty and cooperating 
to maintain the recommendations of the General Assembly shall at once meet and assume 
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be impossible to bypass the Security Council without violation of the 
constitutional law of the United Nations. The obligation of military 
assistance for purposes of collective self-defense, as proposed in Article 
5 of the Draft, moreover, involves serious though perhaps far distant 
political risks on account of the suggested voting procedure, quite apart 
from the fact that it is not the General Assembly but each individual 
state which, under Article 51, is permitted to invoke the right of self- 
defense; and it is only after the right of individual self-defense has been 
invoked that the provisions of collective self-defense under Article 51 
of the Charter can become effective. Finally, the review of this right 
under Article 51 is clearly within the sole jurisdiction of the Security 
Council and is absolutely excluded from the competence of the General 
Assembly. 


REGIONALISM AND COLLECTIVE SELF-DEFENSE 


Regional arrangements within the framework of an international 
organization such as the United Nations may serve various purposes. The 
recently revived assertion advanced by some states during the era of the 
League of Nations that regional organizations can more effectively con- 
tribute to the constructive solution of collective security problems within 
a specific area, and that they are likely to give better organized support to 
the appropriate organs of a quasi-universal organization within the frame- 
work of which such regional agencies operate, must be evaluated in each 
specific case on the basis of an inquiry into the law governing these 
regional groupings. The Charter of the United Nations, for instance, 
does not preclude “the existence of regional arrangements or agencies 
for dealing with such matters relating to the maintenance of international 
peace and security as are appropriate for regional action. .. .” (Art. 52, 
italiés supplied). Which, then, are the matters appropriate for regional 
action? The answer is given clearly in Article 52, sections 2, 3, and Article 
53. Regional arrangements or agencies may be well equipped “to achieve 
pacific settlement of local disputes,” and may, therefore, be in a strong 
position to avoid initially the interference of outside parties not too famil- 
iar with the peculiarities of the region, and to prevent the “blowing up” 
of an issue by having such a dispute or situation referred to the principal 
organs of the United Nations. Secondly, regional agencies created by 
regional arrangements may be used effectively by the Security Council 
for appropriate enforcement action under its authority (Art. 53). It would 
seem that such enforcement action might be most “appropriate” within 
the specific region. Never, however, can regional organs replace the 
authority of the Security Council, or enforce collective security measures 
without the authorization specifically required in Article 53 of the Char- 
ter. The intention to centralize the force of the United Nations in the 
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Security Council is further illustrated by the provision that all “activities 
undertaken or in contemplation under regional arrangements or by region- 
al agencies for the maintenance of international peace and security” “shall 
at all times” be reported to the Security Council. It is with these clearly 
stipulated objectives in mind that the principles of regional security and 
defense ought to be approached under the Charter of the United Nations. 

It is perhaps clarifying in this connection to preface with reference to 
a basic rule of law the following analysis which proposes to deal with a 
few selected problems of regionalism and collective self-defense within 
the wider framework of a quasi-universal organization. Writers on inter- 
national law generally agree with their colleagues in the municipal field 
that the axiom pacta sunt servanda expressing a firmly established rule of 
customary law must be considered the basis of all treaty law. If this 
theory is correct, it would follow that adherence to the principle of 
universality will be equivalent to the greatest degree of security, since 
it would equally apply to all members of an international organization. 
It does not matter in this context whether a general treaty creates 
obligations of collective self-defense, or whether collective security is 
guaranteed by one or more organs of an international organization estab- 
lished by such a treaty. If, on the other hand, the rule pacta sunt servanda 
is not considered as binding by all members of the international com- 
munity, or if some states accuse others as potential violators of this rule, 
it would seem inconsistent to believe that a regional treaty can replace or 
improve the guarantees given in a general treaty. The history of the 
League of Nations definitely supports this line of thought. When the 
members of the League, and especially the leading nations, were unwilling 
or unable to make effective use of the possibilities offered by the Covenant 
for purposes of collective security, the first modern experiment in inter- 
national organization for peace on a quasi-universal scale failed miserably, 
rendering at the same time ineffective if not worthless all the security 
arrangements which had been concluded for regional protection in Europe. 

The question of regional defense was carefully considered by the 
defunct League of Nations, and some of its most controversial aspects 
were summarized in a substantial research memorandum by the League’s 
Secretariat.”* After classifying various types of regional defense treaties 
then in existence,”” the Memorandum admits that regional defense treaties 


1 League of Nations, Memorandum of the Secretariat, Document C.S.P.15. 


in connection with his plan for European Union launched in 1929. Among 
the most important regional treaties for collective self-defense should be mentioned the Locarno 
treaties, L. N. Treaty Series No. 1292, 1297, 1298, the Pact eg | the Balkan Entente (Ibid. 
No. 3514), the various treaties concluded between the members of the Little Entente, and model 
D of the Collective Treaty of Mutual Assistance proposed in 1928 by the Assembly of the 
League, C i on Arbitration and Security. An interesting historical puvey of plans pro- 
viding for collective security from the Draft Tr of Mutual Assistance 1923 to French 
Peace Plan of April 6, 1936, is found in League of Nations, Document C.S.P.15, pp. 84-145. 


7 Ibid., pp. 65ff. It is significant that the League was in a position to base the findings of the Memoran- 
dum not only on extensive discussion of the problem in various committees and sessions of the 
Assembly, but on existing treaties of regional defense and others in the making. M. Briand is 
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are, according to one prevailing school of thought, “more certain” since 
they are usually concluded “between a limited number of States which 
have common interests and are exposed to the same dangers and which, 
therefore . . . have stronger reasons for carrying out the undertaking 
assumed” ’* than the members of a wider international organization. More- 
over, such regional treaties are more effective than a 

general system of guarantees under which the obligation would be spread over a much 


larger number of States, each of which would be inclined. . . to regard its individual 
obligation as being pro tanto reduced.” 


In addition, there are technical reasons, such as the “certainty as to the 
nature and extent of the assistance,” which render regional defense treaties 
preferable to a general system of collective security. The latter, it is 
stated, may perhaps “bring about the final defeat of the aggressor after a 
long war,” but will not “preserve the victim from invasion.” *° It appears, 
however, that the idea of regional defense within the framework of an 
international organization was strongly opposed by a majority of the 
League. They objected particularly to “regional treaties of assistance 
which provide for [measures against] . . . aggression by a third Power” 
since this would lead “to a revival of the old alliances and . . . to the 
formation of opposing groups.”*! The Memorandum, moreover, holds 
that “the smaller the number of parties to a regional treaty . . ., the 
greater is the risk that the influence of certain States in the operation of 
the treaty may predominate.”*? The Memorandum further emphasizes 
the fact that regional treaties for defense “give less security than general 
treaties” since the latter make it possible to range “the whole world” 
against the aggressor.** A firm warning is also pronounced in the assertion 
that such treaties of assistance “may be in contradiction with the Cov- 
enant, either in its letter or in its spirit,” or that “they may weaken it 
by thrusting into the background the general security provided by the 
Covenant itself.”** In this connection it is also interesting to note the 
Report on Regional Pacts of Mutual Assistance made to the Committee 
of Twenty-eight by M. Paul-Boncour,** wherein the danger of reverting 
to the system of “old alliances” is openly admitted. Hence the Report 
considers it necessary that any such regional treaties for collective defense 


%8 Ibid., pp. 73, 92. 

7 Ibid., p. 74. This idea is fully expressed in League of Nations, Document C.165.M.50.1928.IX, p. 172. 

Ibid., pp. 74, 92, > The Memorandum refers ially to the made in 
Committee III of the 4th Assembly. For the text see 4th Assembly, Minutes of Committee 
Ill, pp. 120-22, 127, 146, 158. 


1 [bid., p. 74, mene especially to League of Nations, oye C.165.M.50.1928.1X, p. 67. 


52 League of N: » Documens C.S.P.15, PP: See also the statements in the Minutes 
of "III, 4th Assembly, 22, 131, 139, and III, 5th Assembly, 
pp. 140, 144, 151, 157, 165, 168, i X81 Document C.165.M.50,1928.IX, pp. 38, 65. 


83 Document C.S.P.15, pp. 76, 90, 91 
% Ibid., p. 80. 
85 League of Nations, Document C.361.M.243.1937.VII (C.S.P.10). 
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leave with the Council of the League the right of the “establishment of 
the fact of aggression and, consequently, the application . . . of the military 
sanctions which the contracting States have undertaken to impose.” Nor 
should the members of the League be allowed to “usurp . . . the right to 
decide for themselves a matter involving the enforcement of common 
obligations of the League.” Unless the principle “each for all and all for 
each” were to be replaced by the idea of regional defense based on the 
axiom “some for some, but not for all,” any state, according to the Report, 
should be permitted to accede to regional defense treaties,** which, in 
turn, would render them universal in character. 

It would seem that these few excerpts from the discussion and rep- 
resentative findings under the auspices of the League are of more than 
historical interest, since similar problems have been raised in connection 
with treaties for collective self-defense of recent date concluded or 
planned within the framework of the United Nations.** 


SELF-DEFENSE IN THE WESTERN HEMISPHERE 


The idea of self-defense in the Western Hemisphere, while reaching 
a glittering culmination-point during the Ninth International Conference 
of American States at Bogota, stretches back to the beginnings of Ameri- 
can independence. Its gradual development is marked by events such as 
the declaration of the Monroe Doctrine, the first truly Pan-American Con- 
ference of 1889, and the Fifth Inter-American Conference held at Santiago 
de Chile. The axiom was given a more democratic-multilateral flavor by 
the “good neighbor policy” announced by the United States in 1933. The 
latter opened the road for the expressions of the idea of consultation made 
at Buenos Aires in 1936, affirmed at Lima in 1938, at Panama in 1939, 
and at Havana in 1940, where a resolution added to the principle of 
consultation for purposes of collective defense the modernized version of 
the Monroe Doctrine, namely that an attack upon one American state 
by a non-American power will be interpreted as an attack upon all 
American states. The two hemispheric axioms, consultation and col- 
lective defense, re-affirmed at later inter-American conferences, were 
more fully developed in the “Declaration of Mexico” and the Act of 
Chapultepec of 1945; they were further formulated in the Inter-American 
Treaty of Reciprocal Assistance signed at Rio de Janeiro in 1947 which, 
on December 3, 1948, became effective with regard to fourteen ratifying 
states. Finally, the Ninth International Conference of American States, 
held at Bogota between March 30 and May 2, 1948, has given further 
impetus to these declarations of good intentions which may perhaps be 


86 Ibid. 


8? These treaties, namely the Charter of the tion of American Sta signed at Bogoté on April 
30, 1946 (and especially chapter 5 of this Treaty), the Five-Power t, signed at Brussels on 
March 17, 1948, and the proposed Atlantic Pact, are analyzed below, where passing reference 
is made also to the regional treaty establishing the Arab League. 
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considered of greater moral than legal importance to the states of the 
Western Hemisphere. 

The position of the Monroe Doctrine** in international law is very 
ambiguous, since it constitutes a unilateral declaration of United States 
policy asserting, among others, the right of collective self-defense for the 
Western Hemisphere, originally “south of the border,” a right which, at 
a much later date, was acquiesced in by the members of the League as a 
“regional understanding” within Article 21 of the Covenant in spite of 
serious resentment on the part of Latin-American countries. But it is 
rather the political aspects of the Monroe Doctrine which gain significance 
when viewed in the light of recent developments pertaining to the prob- 
lem of regional self-defense. Originally, any intervention by European 
monarchies, and especially Russia, in the affairs of the newly established 
American pseudo-republics was declared a threat to United States’ se- 
curity permitting the latter to invoke the principle of self-defense. The 
so-called Truman doctrine and subsequent announcements of the United 
States government®® have enlarged the territorial sphere of the Monroe 
Doctrine far beyond the Western Hemisphere and have changed its main 
substantive purpose from defense against possible encroachments of Euro- 
pean monarchies to a fight for peace, motivated by security considerations, 
and directed against ideologies which are popularly summarized under the 
term Communism. It would seem that there exists a close affinity of 
underlying thought between the principles originally expressed by the 
Monroe Doctrine and the declared policy of the Soviet Union, which 
does not permit, adjacent to her borders, the establishment of governments 
inimical to her own; and it is possible that the Soviet Union, following 
American precedent, will try to expand the glacis region of her national 
security whenever economic and military considerations should permit 
her to do so. 

While the validity of the Monroe Doctrine has recently been 
stressed in the United States Senate during the Hearings on the Charter 
of the United Nations, its importance as an illustration of the principle 
88 For an official summary with an excellent bibliography see J. Reuben Clark, Memorandum on the 

Monroe Doctrine (Washington: U. S. Department of State, 1930). For an in tation of 


the Monroe Doctrine in connection with the Charter of the United Nations see Hearings, pp. 
649-51, and pp. 304-7. 

89 See for example the summary in Department of State, Building the Peace Eoscien Affairs Outlines, 
Eu n and British (Rede ae Series J, Washington, January 1949), hereinafter cited as 
Bui ing the Peace. See also President Truman’s inaugural where ph is laid upon 

“working out with a number of countries a joint desi to hen the security 
of the North Atlantic area. Such an agreement would take the form of a_collective defense 
aay within the terms of the United Nations Charter.” (New York Times, January 21, 

for instance Mr. Dulles: “ . there a nothing whatsoever in this Charter that impairs the 
Monroe Doctrine as a doctrine “which ha s been proclaimed, sustained, and recogni: 

world as a doctrine of self-defense. . . . The Monroe Doctrine has to an extent been enlarged 
or is in process of enlargement as a result of the Mexico Conference and the declaration of 
Chapultepec, where the doctrine of self-defense was enlarged to include the doctrine of collective 
self-defense and where the view was taken that an attack upon any of the republics, of this 
hemisphere was an attack upon them all.”” (Hearings, p. 650). See also ibid., p. 305: “Senator 
Millikin. ‘Is it your understanding that in entering into those multilateral engagements we 
ibandoned Monroe Doctrine as an instrument of our own?’ Mr. Pasvolsky: ‘No, sir.’ ” 
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of regional self-defense is overshadowed by the Treaty of Rio de Janeiro 
and the Charter of the Organization of American States signed at Bogota 
on May 2, 1948. Article 3, section 1 of the Inter-American Treaty of Reci- 
procal Assistance, while based on the permissive stipulations of Article 51 
of the United Nations’ Charter, converts the inherent right of collective 
self-defense into a legal duty by obliging the states which have ratified the 
Treaty “to assist in meeting the attack.”®! This duty, however, applies 
only in the case of an armed attack “by any State against an American 
State.” It is, therefore, of a strictly regional character as defined by Article 
4 of the Treaty. Moreover, the exercise of this regional duty of collective 
self-defense is fully decentralized and rendered imperfect, since each rati- 
fying state may determine for itself the immediate measures it wants to 
take in fulfillment of its obligation. In fact, the conversion of the right 
of collective self-defense into a legal duty, advertised as a shining symbol 
of American solidarity and an example to be followed in the forthcoming 
Atlantic Pact, can hardly stand careful scrutiny if the contents of this 
duty are fully considered. The general obligation of collective self-defense 
stipulated in Article 3, section 1 of the Rio Treaty is carefully restricted by 
subsequent provisions. First of all, the type of immediate measures which 
each signatory is obliged to undertake in fulfillment of the duty of 
collective self-defense is left to the determination of each state. To be 
sure, such measures may include the recall of chiefs of diplomatic mis- 
sions, breaking of diplomatic or consular relations, economic measures, or 
military enforcement actions (Art. 8). But it is equally clear that none 
of the parties to the Rio Treaty is obliged to resort to any of these 
measures. Certainly, there exists no duty to furnish military aid to a sig- 
natory that has invoked Article 3, section 2 of the Treaty. The obligation 
of collective self-defense may be fulfilled simply by calling, without delay, 
a meeting of the Organ of Consultation “for the purpose of . . . agreeing 
 insen,fiensrtoan Conference for the Maintenance of Continental Peace and Security, Inter-American 
April 1 


Treaty of Reciprocal fsigence. Department of State (Publication 3016, Washington, 
hereinafter cited as Rio Treaty. 


Article 


1. High Contracting Parties agree that an armed attack by any State against an 
tant State shall be considered as an attack against all the [—~ Poon States, and 
consequently, each one of the said Contracting Parties undertakes to assist in meeting the 
attack in the exercise of the inherent right of individual or collective self-defense recognized 
by Article 51 of the Charter of the United Nations. 


2. On the request of the State or States directly ay and until the decision of 
the Organ of Consultation of the Inter-American System, one tracting 
Parties may determine the immediate measures which it may individually take in fulfillment 

the obligation contained in the preceding pooner and accordance with the 
of solidarity. The Organ of Consultation Shall meet without delay 
for the pu - of examining those measures and agreeing upon the measures of a collective 
characte t should be taken. 

The onumaiae of this Article shall be applied in case of any armed attack which 
takes Piace within the region described in Article 4 or within the territory of an American 
~F %. — = attack takes place outside of the said areas, the provisions ‘a Article 6 
app! 


4. Measures of self-defense provided for under this Article may be taken until the 
Security Council of the aes Nations has taken the measures necessary to maintain interna- 
tional peace oe security. 
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upon measures of a collective character that should be taken.” (Art. 3, 
sec. 2). The Organ of Consultation, in turn, is not bound to decide on 
“the measures which must be taken in case of aggression to assist the 
victim of aggression” (Art. 6) since it may only recommend “the measures 
which should be taken. .. .” (Ibid., italics supplied). In the midst of 
the platitudes and confusion prevailing with regard to the idea of col- 
lective self-defense in the Western Hemisphere it is heartening to record 
that a leading United States Senator and expert on international organiza- 
tion has recently stressed the above interpretation of the Rio Treaty by 
declaring that 

even under the Rio pact there is no automatic obligation on the Government of the 


United States to do anything, and even if a consultation under the Rio pact results in 
a vote of the signatory powers to go to war, only those who vote to go to war are bound 
tations.” 


in the consul 

Moreover, this view is fully substantiated by the action taken in the con- 
flict between Costa Rica and Nicaragua where the Rio Treaty was invoked 
for the first time. Although the representative of Costa Rica declared 
that territory of his state had been invaded by armed forces from 
Nicaragua and requested immediate measures of collective self-defense, the 
immediate action taken consisted in two meetings of the Council of 
Consultation and the appointment of an investigation commission which, 
while admitting the invasion by Costa Rican exiles, found that no armed 
attack of the government forces of Costa Rica had occurred.®* The prin- 
ciple of obligatory self-defense, moreover, is rendered defective since, at 
the time of writing, only fifteen states have deposited with the Pan 
American Union the ratification of the Treaty. Finally, the idea of 
collective self-defense is replaced by the principle of regional collective 
security entrusted to the Organ of Consultation whenever the latter, 
after having reviewed the measures invoked under both the inherent 
right of individual self-defense and the duty of collective self-defense, 
should decide upon temporary enforcement measures of its own to be 
employed until the Security Council of the United Nations has taken 
action necessaiy for the maintenance of international peace and security. 
It is obvious that any such coercive action must be authorized by the 
Security Council.** Accepting again the political hypothesis of the United 
Nations, namely harmonious cooperation of the five privileged powers, the 
possibility exists that a serious conflict may arise not only between the 
original measures taken in individual and collective self-defense and 
those approved by the Organ of Consultation for regional security action, 
but between the latter and the sanctions decided upon by the Security 


92 New York Times, February 15, 1949, quoting Senator Tom Connally from the Senate debate on the 
proposed Atlantic Pact. 


%8 International Organization, Vol. Ill (February 1949), pp. 169-71. 
% See below, pp. 32-33, and especially note 97 on p. 32. 
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Council. Such a conflict could destroy the very existence of the United 
Nations. It demonstrates the danger of regional arrangements even if 
when, as here, they are not directed against any specific nation of the 
region. If, on the other hand, the Security Council should be kept para- 
lyzed by its own creators, fear may be expressed that any important actions 
taken under Articles 3 and 6 of the Inter-American Treaty of Reciprocal 
Assistance might be influenced unduly by one economically and militarily 
predominant power of the Western Hemisphere. If an armed attack 
against an American state cakes place outside the defined boundaries 
of the Western Hemisphere, the right of collective self-defense is regulated 
by Article 6 of the Treaty which permits the Organ of Consultation to 
decide on measures of collective security “which must be taken in case 
of aggression to assist the victim of the aggression. . . .”®* It is noteworthy 
that the regional enforcement measures which may include the “use of 
armed force” (Art. 8), are permissible not only if an armed attack has 
occurred but also if 

the inviolability or the integrity of the territory or the sovereignty or political independ- 


ence of any American State should be affected by an aggression which is not an armed 
attack ... or by any other fact or situation that might endanger the peace of America... . 


It is exactly this latter stipulation which openly contradicts the Charter 
of the United Nations in an apparent attempt to bypass the Security 
Council, which, except in cases where an armed attack permits states 
individually to invoke Article 51, is only and solely entitled to decide 


tions in Rio Action in Case of 


to the Peace,” 


was Tye by at different occasions. See for Argentina’s 


Argentina: of the fact the United Nations | authorizes action 
wi tt prior authorization only in the event of armed attack, the Argentine legation is 
of the opinion that this , es ssion should be segregated from the other acts of 
aggression for we, the . not authorize regional action without previous 
consultation. . . . The Argentine Delegation holds the gy & that the settlement of disputes 
arising between American States —e 4 be methods of peaceful solution 


the Inter-American Peace System, of which “should” be ted general 
terms preamble and articles of the 


to the Pan-American itical powers when 


we the Ninth Conference, 


Am 
168ff., 
% Rio Treaty, Article 6. 


however, certain delegations, notably those of Argentine, Chile, 
and Panama, took the position that the Board should have no political powers whatever. 
Argentina argued that to grant it any but purely administrative powers would invade the 
~~ of action of the Conferences, would open the door to intervention by the system in 
internal affairs of the states, and would tend toward the creation of a “super state’’. 
The Chilean Delegation made clear that it was copesed not only to an extension of any 
political functions but also to the previous grant authority to the Board to act as the 
provisional organ of consultation under the Rio treaty. Chile urged that this treaty be 
modified to deprive the Board of these functions and to constitute as organ of consultation 
in security matters the American diplomatic corps accredited to a given American republic, 
the country to be chosen in rotation every five years by each Inter-American Conference. 
Although affirming that there had been no instance of undue influence by the United 
States, the Chilean Delegation stated that its proposal was based in part upon the desire to 
avoid even the impression that the inter-American system was being managed from 
Washington. (Ninth International Conference of American States, Charter of the Organiza- 
es (COAS), Department of State Publication 3263 (November. 1948) 

as Bogota erence.) 
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on the exercise of collective enforcement measures.®’ Article 53 of the 
United Nations Charter clearly expresses this fundamental idea by pro- 
viding that “no enforcement action shall be taken under regional ar- 
rangements or by regional agencies without the authorization of the Se- 
curity Council. . . .” No question exists that the exceptions of Article 53 
pertaining to “any state which during the Second World War has been 
an enemy” do not apply to an “intra-continental conflict” within the 
Western Hemisphere (Article 6 of the Inter-American Treaty), or to “any 
other fact or situation” that might endanger the peace of America. Nor 
would it seem logical to assert that the Inter-American Conference for 
the Maintenance of Continental Peace and Security, by incorporating 
Article 10°* tried to render invalid some of the most important features 
of the Inter-American Treaty of Reciprocal Assistance, namely the pro- 
visions related to collective enforcement action, which it created in 1947. 

The Charter of the Organization of American States signed at Bogota 
on May 2, 1948, incorporates not only the principles and fundamental 
provisions of the Inter-American Treaty of 1947°° but completes the 
latter by establishing a permanent Organ of Consultation’? which is 
called the Meeting of Consultation of Ministers of Foreign Affairs (Article 
39). In accordance with the Inter-American Treaty of Reciprocal As- 
sistance, the Meeting of Consultation renders its decisions by a vote of 
“two-thirds of the Signatory States which have ratified the Treaty” (Ar- 
ticle 17) excluding from the right to vote the parties “directly interested” 
in “a situation or dispute between American states” (Article 18). More- 


% For an opposing interpretation see Ward P. Allen —— ye, 4 of Reciprocal As- 


sistance,” Department of State Bulletin, Vol. 23, where the author 
declares that “the consistency with the Charter” has been samme Se } ol “basic distinction in 
the treaty between armed attacks and other types of aggression.’ "Obviously this is not true 
with regard to “any other fact or situation’’ in which the Organ of Consultation ‘“‘shall meet 
immediately in order to agree on the measures which must be taken in case of aggression to 
assist the victim x, ession. - (Article 6. Italics supplied.) A similar error may 
found in the add / dor Austin who believes that in cases of ‘ ‘aggression short of 
~s automatic liability is to consult in order to agree on measures which should 
upplied) be tak cen for the common defense and maintenance of the peace and security 
(Department of State Bulletin, Vol. XVII, September 21, 1947, p. 374) 
ss the “automatic liability” to participate in collective security measures except the use of 
armed force exists on the basis of Articles 17 and 18 also with regard to cases of aggression 
short of armed attack if the Organ of Consultation decides that measures must be taken. 
The right of collective self-defense may be reviewed by a regional organ. But the latter 
_ not take collective enforcement action in pursuance of a “regional” right of collective 
efense ion from the Security Council, since the exercise of this right 
is reserved to each individual state alone; nor may a regional a in, apply enforcement measures 
against a state which is accused of an act defined by Article 39 Charter of the United 
Nations without prior authorization from the Security Council. 


% Rio Treaty, Article 10: ‘‘None of the provisions of this Treaty shall be construed as impairing the 
tights and obligations of the High tracting Parties under the Charter of the United Nations.” 


% Bogota Conference, op. cit. 


100 See Page 4 Bogota Con: ~_ COAS, op. cit., Article 5(f), p. 168; er 24, p. 171; and Article 

which stipulates t “the American States, in furtl erance of the principles of continental 

or collective self-defense, apply the measures and procedures established in the 

special treaties on the subject.’’ gotd Conference, COAS, p. 22 where the official 

American ape States a, “Article 25 “in effect incorporates the provisions of the Rio 
Treaty by reference. . . 


of P Li 1947, the Governing Board of the Pan American 


was given provisional s Organ of Consultation, “pending a Meeting of Forei 
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over, the coercive measures specified in Article 8 of the Rio Treaty, when 
decided upon by the Meeting of Consultation, are binding upon all states 
which have ratified the Inter-American Treaty and the Charter of the 
Organization of American States, even if some states should have 
“vetoed” such sanctions, except that “no State shall be required to use 
armed force without its consent.” Under such adverse circumstances the 
state, or states, opposed to the decision of the Meeting of Consultation on 
grounds that it violates their rights under the Charter of the United 
Nations could appeal to the Security Council. Hence the possibility exists 
of a serious conflict between the Organization of American States and 
the United Nations. Moreover, a conflict of competence between the 
quasi-universal and the regional organization cannot be excluded especially 
in those instances where collective enforcement measures of the Meeting 
of Consultation should not have been approved in advance by the Secur- 
ity Council. It is true that such a dilemma could become reality only if 
the United States should vote with the other permanent members of the 
Security Council; but this is likely to happen whenever a two-thirds ma- 
jority of the Meeting of Consultation should arrive at decisions contrary to 
the interests of the United States. These considerations, it would seem, 
lend weighty support to the serious objections against regional groupings 
expressed so lucidly by the League of Nations. 

The provisions pertaining to the principles of self-defense and col- 
lective security agreed upon by the Ninth International Conference of 
American states (Bogota, 1948), and in the Inter-American Treaty of Re- 
ciprocal Assistance (Rio de Janeiro, 1947), have been hailed as superior 
to the respective stipulations of the Charter of the United Nations, since 
they are alleged to give additional security to the states of the Western 
Hemisphere. Apart from the fact that they transform, in the case of an 
armed attack, the right of collective self-defense into a carefully guarded 
legal duty, it would seem difficult to perceive of great improvement over 
the effectiveness of the collective enforcement measures envisaged by the 
United Nations lest one were prepared to assume that two thirds of the 
states entitled to vote under the Rio Treaty should agree to disregard 
Article 53 of the Charter of the United Nations. Even then a conflict 
between the Western Hemisphere and other regions cannot be excluded. 
The Pact of Bogota, when ratified by two-thirds of its signatories, may 
nevertheless facilitate the pacific settlement of hemispheric disputes or 
situations, although the obdurate attitude of the United States govern- 
ment amounting, in effect, to a rejection of the principle of compulsory 
arbitration, or jurisdiction of the International Court of Justice, points 
rather in a different direction.?* 


2 Pact of Bogotd, Reservations, United States of America, p. 200. 
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WESTERN EUROPE AND THE PROBLEM OF SELF-DEFENSE 


The Brussels Pact,°* signed on March 17, 1948, goes far beyond the 
pattern set by the Rio de Janeiro treaty, since it transforms the right of 
collective self-defense into a military duty (Art. 4)*°* towards any signa- 
tory that should be “the object of an armed attack in Europe.” Although 
Article 9 permits “any other state to accede to the present treaty on con- 
ditions to be agreed upon between them [the signatories] and the state 
so invited,” Article 4 of the Pact leaves no doubt that the duty of collec- 
tive self-defense is restricted to the region defined as Europe. Differing 
from the treaties for the collective self-defense of the Western Hemi- 
sphere, the Brussels Pact does not envisage the participation of all states 
of the European region, but is restricted to five Western nations. The 
obligation to report to the Security Council all actions taken in 
collective self-defense and to terminate them as soon as the Security 
Council has taken the measures necessary to maintain or restore 
international peace and security (Article 5), while of legal signifi- 
cance, is practically meaningless, since the political hypothesis of the 
United Nations and its quasi-universal character are definitely attacked 
by the theory underlying the Brussels Pact. Actually, the latter is an 
outgrowth of the paralysis of the Security Council caused by the youthful 
pursuance of the “cold war.” It is expressive of the idea that the Security 
Council will not perform its most important functions.’ It is exactly this 
realization which, combined with the duty of collective self-defense, at- 
taches great significance to certain stipulations of the Pact. It is note- 
worthy that Article 1, while emphasizing the “close community” of in- 
terests and the “necessity of uniting in order to promote the economic 
recovery of Europe,” permits the signatories of the Pact to effect co- 
operation through a “consultative council” ?°* or “other bodies” only and 
solely for purposes of economic coordination in order to “produce the best 
possible results, by the elimination of conflict in their economic policies, 
coordination of production and development of commercial exchanges.” 
The Brussels Pact does not permit the creation by the Consultative Coun- 
cil of agencies or organs for strictly military purposes. The relation of the 

the official text see Me of Economic, Social and Cultural Collaboration and Collective 


Self-Defence between H. Government and the Governments of Belgium, France, Luxembourg 
and the Netherlands,” = Britain, Cmd. 7367. Hereinafter cited as Brussels Pact. 


104 Brussels Pact, Article 4: 


If any of the high contracting parties should be the —- Fd an armed attack in 
Eur the other high contracting parties will, in accordance with + geesatene of Article 
51 the Charter of the United Nations, afford the Party so A... ¥ all military and other 
aid and assistance in their power. 


105 ‘The end result, if not the aim, of the Soviet program has been to ken the effecti of the 
United Nations and to shake the confidence of many people in it as an instrument of peace. The 
resultant widespread fear and uncertainty have created a situation in which forward-looking 
governments have begun to seek additional means of preserving the peace in keeping with the 
principles of the United Nations Charter.’’ (Building the Peace, p. 1.) 


16 The Consultative Council is composed of the Foreign Ministers of the five states signatories to the 
Brussels Pact. It met for the first time in Paris on April 17, 1948. 
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Brussels Pact?*’ to the Charter of the United Nations is determined by 
the subsequent creation of the “other bodies” mentioned in Article 1 of 
the Treaty, which are: The Permanent Organ of the Council,?°* com- 
posed of the diplomatic representatives in London of the four signatories 
and one delegate of the British government; the Secretariat; the Permanent 
Military Committee, composed of the five Defense Ministers aided by 
their Chiefs of Staff;*°® and the Permanent Military Organization of De- 
fense??° with Marshall Montgomery as the Commander-in-Chief. Ameri- 
can and Canadian military experts participate as observers in this organiza- 
tion.™* Both the meetings of the Defense Ministers and the Permanent 
Military Organization of Defense are secret. Obviously, none of the mili- 
tary activities “undertaken or in contemplation” can be reported to the 
Security Council. 

The Brussels Pact, it would seem, offers illuminating insight in recent 
developments of collective self-defense. Originating as an “inherent right,” 
this principle has been transformed into a duty by the Brussels Pact 
qualified only by the stipulation “armed attack in Europe.” This, in turn, 
has necessitated the creation of some strictly military organs charged with 
the main task of military coordination against a possible war with Russia. 
Hence, in its latest stage, the Brussels Pact must be considered as a full- 
fledged military alliance which, according to its unmistakable implications, 
is primarily directed against Soviet Russia.’!2 As such, it is contrary to 
the Charter of the United Nations, and particularly Article 54, which 
provides that “the Security Council shall at all times be kept fully in- 
formed of activities undertaken or in contemplation under regional ar- 
rangements or by regional agencies for the maintenance of international 
peace and security.” Moreover, it is obvious that the principal task of 
the Permanent Military Organization of Defense is to coordinate and—in 
case of an armed conflict—to direct the combined military forces of the 
states signatories to the Brussels Pact. This, however, amounts to a 
transformation of the principle of collective self-defense, which only 

aggressive policy.”’ Differing from certain more extensive provisions of the Rio . Janeiro = 

this stipulation is fully in accord with Article 53 of the United Nations’ Charter. Such coercive 


actions against Germany when decided upon by the Consultative Council are measures of 
collective security; they are centralized and do not express the principle of collective self-defense. 


18 The Permanent Organ of the Council met for the first time in London, on April 24, 1948, with Mr. 
Bevin presiding, and decided to create the Permanent Military Committee. 


% The five Defense Ministers met for the first time in London, on April 30, 1948. 
10 Established by decision of the five Defense Ministers on September 29, 1948, ond + ae by a 


communication of the Secretary General of the Committee, dated "October 5 


41 For a short analysis see S. McClellan, “Britain and Western Union,” Foreign 
Policy Reports (October 15, 1948); see also Chronique de Politique Etrangére, Vol. 1, No. 3, and 
especially No. 6 io ‘November, 1948). 


122 “Tn April the Permanent Military Committee established by the Brussels Treaty undertook the task 
of planning an integrated defense organization on a common defense policy and of coordinating 
the military forces and resources of the five countries. Since July, United States and be 
military representatives have been participating in a non-member status in the work 
committee.”’ (Building the Peace, p. 6.) 


“ay 
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each state individually is permitted to exercise, into a regional collective 
security agreement characterized by the fact that the application of 
coercive measures is centralized in the military organs of the Brussels 
alliance. It is to be noted that such coercive measures are permissible only 
with the authorization of the Security Council. Since the Brussels alliance 
is primarily based on the assumption that the Security Council will be 
blocked by a Soviet “veto,” and that the Western nations may become 
victims of Soviet aggression, it would appear that collective enforcement 
actions contemplated against Soviet Russia under the direction of the 
Permanent Military Organization of Defense would be possible only in 
open violation of the Charter of the United Nations. 

The Brussels Pact has been welcomed by various spokesmen of the 
Western Powers as an effective step in the fight against ideological and 
physical aggression.1** Although it is often denied that the Pact is 
primarily directed against Russia, it is hard to believe that its signatories 
intended to find added protection from aggression of each other, or a 
prostrate Germany (Western Zone). The Soviet government and her 
satellites, on the other hand, have decried the Pact as an outflow of 
capitalist imperialism backed particularly by the United States. The So- 
viet government, in an official siatement issued on January 29, 1949 by 
the Ministry of Foreign Affairs, even went so far as to declare that the 
formation of the Western Union as a consequence of the Brussels Pact 
means 
that these Powers have embarked upon a new policy, highly dangerous for the peace- 
loving nations, with the purpose of establishing their domination over other nations in 
Europe, not stopping at employing for these ends yesterday’s aggressor, which has since 
the termination of the war become dependent on them. . . . The alliance of the five 
West European States represents a military political supplement to the economic asso- 
ciation of European countries that has been set up to carry through the “Marshall plan” 
in Europe. . . . The incompatibility of such political plans of the Anglo-American bloc 
with concern for peace .. . is perfectly clear. . .. The haste displayed in carrying through 

1 these organizational measures, including the institution of the Military Staff... in no 


way testifies to a desire of the participants in the new grouping to ensure a durable 
peace in Europe. 


The Soviet White Paper goes even further by linking the “aggressive policy 
in Europe” of the Anglo-American bloc with the proposed North Atlantic 
Pact which plans for the “violent establishment of Anglo-American world 


133 See for instance President Truman’s message delivered on March 17, 1948 to of the 
United States which refers specifically to the Brussels Pact when a. that “. . . This develop- 
ment deserves our full support. I am confident that the United States will, by appropriate 
means, extend to the free nations the support which the situation requires. 1 am sure that the 
determination of the free countries of Europe to protect themselves will be matc 
determination on our part to help them to do so.” (Building the Peace, p. 4.) 
proposal known as the Vandenberg Resolution, which recommends that the United States 
courage the progressi devel of collective security arrangements in keeping with the 
principles of the U. N. Charter; associate itself with such arrangements when they are based on 
full self-help and mutual aid and when they affect the security of this country; and make clear, 
in advance, that any armed attack by an aggressor nation upon a peace-loving nation whereby 
the security of the United States is affected will be combatted by the United States in the 

exercise of our inherent right of self-defense.” (Ibid.) 


144 Official Text of USSR Statement on North Atlantic Pact (USSR Information Bulletin, Washington, 
February 11, 1949), pp. 79-81. Hereinafter cited as White Paper. 
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supremacy under the aegis of the United States of America.”"* All in- 
terested parties claim that their national security is involved. Under the 
assumption that these claims are sincere, any minor incident falling within 
the definition of an armed attack may serve as the pretext for another 
conflagration which, it is to be feared, would finally destroy the legal as 
well as the political structure of the United Nations. 

Obviously, a scientific juridico-historical analysis of problems per- 
taining to self-defense and collective security within the framework of 
quasi-universal or regional organizations cannot examine these questions 
politically if it is to maintain some degree of objectivity. At the same 
time, science is not altogether useless, even for politics. A certain pre- 
sumption of political value attaches to the settled legal relations according 
to which the world lives or purports to live; and the experience of the 
past indicates that a departure from these legal norms too often converts 
a precarious order into inescapable disorder. The transformation of the 
Brussels Pact into a military alliance with the declared objective to alter 
the right of collective self-defense into a collective security agreement on 
a limited regional basis, if projected towards minimum standards of ob- 
jectivity, would seem to justify strongly the objections of the League of 
Nations to regional defense pacts." The fact that the transformation of 
regional arrangements into military alliances can endanger the very ex- 
istence of an international peace organization by leading to war has re- 
cently been demonstrated by the Pact of the Arab League.'?’ 


“THe Soviet ALLIANCE SysteM, 1942-1948” anp THE UNITED NarTIONS 


As has been seen in the foregoing, the signatories of the Brussels 
Pact believe that the principle of collective self-defense, if transformed 
into a regional duty, may enhance the guarantees offered by Article 51 of 


15 Ibid., p. 81. 
116 See supra, pp. 24ff. 


47 For the text of the treaty establishing the Arab League see, XXXIX American Journal of International 
Law *71948), ene. . 266-72. The “yz of x > Arab League was signed on March 22, 
1945. See a Khad uri, “The Arab League as a Regional Arrangement,” XL American 
Journal of pa Law (October, 1946), 756-77. The main purpose of this regional 
organization, which was created | some three months before the signature of the United Nations’ 
Charter, is officially stated as “the strengthening of the relations between the member states; 
the coordination a their policies in order to achieve cooperation between them and to safe- 
on their independence and sovereignty; and a general concern with the affairs and interests 

ab countries.”” (Article 2.) The League entrusts to the yg | at qishe to determine 
the spamannie necessary to repulse aggression. (Article 6.) Early in | ae e Council of the 
Arab League formed a special Palestine Committee. In October, 1947, the “et of the Arab 
League, meeting at Beirut, recommended by unanimous vote that all member states send military 
forces to the borders of Palestine oe ‘military precautions’ were to be taken. Following the 
decision of the General Assembly of the United ations to partition Palestine (United Nations, 
Document A/P.V.128), the Arab League ‘or the prevention 
of a Jewish state, and Saudi Arabian troops were “placed at the = sy disposal. 
Jewish “rr on April 26, 1948, occupied Haifa, = King of T: 
command of the armies at the disposal of the Arab Lea see _* answer to a questionnaire | of the 
pany & Nations’ Security Council, Lebanon, Syria, and Saudi Arabia, on May 22, 1948, admitted 
that their troops had been sent into Palestine for the protection of Arab 1.2.4 from “Zionist 
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the United Nations’ Charter. Opposed to this view is the idea of uni- 
versality, and the recognition of the fact that a regional treaty may offer 
additional protection within a wider framework of international organiza- 
tion only if it binds also those states against whose potential armed attack 
it attempts to organize the regional group. Otherwise the fear seems justi- 
fied that regional arrangements may deteriorate into military alliances 
likely to destroy the wider international community within which they 
intend to operate. An important commentary prepared by the United 
States government, apparently in anticipation of such a serious criticism, 
endeavors to repudiate the Soviet reproval of the “western European bloc” 
by pointing out that “the Soviet Union itself has built up a very complete 
system of alliances in eastern Europe.”'** In order to evaluate the legal 
significance of this assertion it is necessary to define the meaning of the 
word alliance. An alliance in the usually accepted strict sense of the term 
is a treaty of union between two or more states “for the purpose of de- 
fending each other against an attack in war, or of jointly attacking third 
States, or for both purposes.”*"® Hence, any treaty providing for mutual 
defense if an armed attack takes place may be classified as an alliance if 
an extensive interpretation is accepted. It would seem necessary, however, 
to examine the scope and purpose of each specific alliance if misleading 
generalizations are to be avoided. This appears particularly important 
when a comparison is attempted between the regional arrangements of 
recent date and the Soviet system of alliances. It is well known that the 
USSR concluded even during the last war a number of important mutual 
assistance pacts, such as the Anglo-Soviet and Franco-Soviet treaties, 
which provide for full military and other support also during the post-war 
period, if one of the signatories should become involved in hostilities 
with Germany or with any of the States associated with her in acts of 

Palestine war. (New York Times, May 23, 1948.) This war, in 


Nations was specifica ~ +f rejected by Mr. Eban, the representative of the Jewi 
estine when he stated 


It should not be necessary at this stage to provide elaborate evidence in order to prove 
the aggressive character of » wl warlike movements upon which the armies of the Arab 
States have launched themselves—with conspicuous and welcome lack of success—since 
Friday last. Quly 10, 1948.) The Charter (of the United Nations), with its explicit Setenten 
and illegitimate use of force, provides a 
those who would question the aggressive character of these acts. Neither Article 51 which 
allows to members of the Uni Nations the right of self-defense only if an armed attack 
occurs upon them; nor the Preamble of the Charter, which declares t ... armed force 
shall not be used, save in the common interest . . . can possibly be invoked in support 
of these squalid attacks. For Egypt, Transjordan, Syria, Lebanon, Saudi Arabia and Yemen 
have not been individually or jointly attacked and they have certainly not been mg 
the United Nations to storm into territory not their own for purposes of havoc 
ee, — Nations, Official Records of the Security Council, 3rd year, No. “95. 
PP. 


ms, a tment of State, Documents and State fome (Publication 3171, Washington, 1948), Vol. I, 
. 21949. Hereinafter quoted as Documents 


a9 Pot op. cit., I, § 569, p. 758. 
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aggression in Europe.’*° The outstanding feature of these defense arrange- 
ments when related to the problem of individual and collective self-de- 
fense is that they are of a bilateral character, and that they do not create 
any regional organization. Moreover, following the Anglo-Soviet agree- 
ment, these pacts, while being military alliances pro tempore “in the war 
against Hitlerite Germany and her associates,” revert automatically to 
treaties of “collaboration and mutual assistance” after the conclusion of 
the war. It is true that the pattern of the Soviet sponsored “alliances” ?** 
was slightly changed when Yugoslavia and Albania signed a treaty on 
July 9, 1946. Instead of providing for military and other assistance “in 
consequence of an attack by Germany or any of the states associated with 
her,”’*? the more recent defense agreements extend the guarantee of 
mutual assistance to cases of an attack “by any other power,”!”* or “by a 
third nation,” or by “any other country which might directly or in any 
other form unite with Germany or her ally in such operations.” '** These 
more extensive definitions of the casus foederis have no bearing on the 
important point of difference between the regional alliances concluded 
in the West and the treaties under the Soviet system. Nor does the 
distinction made in the Soviet note of May 9, 1948, seem to be con- 
clusive.’*° The really significant point is, it would seem, that none of 


120 “Treaty of Alliance in the War Against Hitlerite Germany and Her Associates in Europe and of 
Collaboration and Mutual Assistance Concluded Between the Union of Soviet Socialist F Republics 
and the United Kingdom of Great Britain and Northern Ireland,”” Documents, pp. 227-28. See 


also Great Britain, Cmd. 6376, Treaty Series No. 2 (1942). Similar treaties concluded up to 
Spring 1948 are: 


Soviet-Czechoslovak (December 12, 1943) 
Franco-Soviet (December 10, 1944) 

Soviet-Yugoslav (April 11, 1945) 

Soviet-Polish (April 21, 1945) 

Sino-Soviet (August 14, 1945) 

Soviet-Rumanian (February 4, 1948) 
Soviet-Hungarian (February 18, 1948) 
Soviet-Bulgarian (March 18, 1948) 

Soviet-Finnish (April 6, 1948) (Documents, p. 219.) 


121 Some of the treaties concluded within the Soviet sphere of influence are: 
Yugoslav-Polish (March 18, 1946) 
Yugoslav-Czechoslovak (May 9, 1946) 
Yugoslav-Albanian (July 9, 1946) 
Czechoslovak-Polish (March 10, 1947) 
Yugoslav-Bulgarian (November 27, 1947) 
Yugoslav-Hungarian (December 8, 1947) 
Bulgarian-Albanian (December 16, 1947) 
Yugoslav-Rumanian (December 19, 1947) 
Bulgarian-Rumanian (January 16, 1948) 
Hungarian-Rumanian (January 24, 1948) 
Bulgarian-Czechoslovak (April 23, 1948) 
Soviet-Finnish (April 6, 1948) ‘(Ibid., p. 219.) 


122 [bid., p. 228, Arts. 3-4 of the Treaty between Great Britain and the Soviet Union. It is to be noted 
that «reference to these Articles given in the official Documents is confused. 


123 Ibid., p. 240, Art. 3 of the Treaty between Albania and Yugoslavia. 
14 Ibid., p. 239, Art. 3 of the Treaty between Czechoslovakia and Yugoslavia. 


In reply to a note of the United States government, dated May 4, 1948, referring to the “system of 
alliances which the Soviet government had been constructing in eastern Europe,” the Soviet note 
“called attention to the development of the Inter-American system and the western European 
alliance of March 1948, as well as to the development of bases on the part of the United States, 


as an example of aggressive tendencies, in sharp contrast to its own self-professed policy of 
peace.” (Ibid., p. 227.) 
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these Soviet sponsored treaties can be construed as contradictory to the 
letter and spirit of the United Nations’ Charter, and that none of them 
create regional organizations which, as was recently stated by the Sec- 
retary General of the United Nations, might greatly endanger “the hope 
of a lasting peace.”!** In fact the “Soviet Alliance System, 1942-48,” 
exemplified by the Anglo-Soviet treaty of mutual assistance, must be 
considered as legally and politically compatible with the principles and 
purposes of the United Nations. It is true, however, that none of these 
bilateral agreements can add to the guarantees offered under the Charter 
of the United Nations. 


Tue Nortu ATLANTIC TREATY 


It is difficult to deny that the Rio Treaty of 1947, and the Brussels 
Pact, in effect, narrow dangerously the possibilities for the maintenance 
of international peace and security offered by the United Nations. While 
the latter is based on the assumption of harmonious cooperation among 
all members of the United Nations in accordance with Articles 1 and 
2 of the Charter, the former envisage a continuation and possible intens- 
ification of the split between “West” and “East.” Obviously, such a 
political outlook is inimical to the very existence of any international 
organization for peace, and is bound, therefore, to produce far-reaching 
consequences. One of them attaches to the recognition of the fact that 
the creation of a regional defense system cannot effectively achieve its 
purpose unless the military and economic resources of such a region are 
powerful enough to match the war potential of a state, or group of 
states, against which additional protection is sought. This idea, which 
in itself admits the inferiority of regional arrangements as compared with 
the United Nations, is consistently expressed in the policy-making state- 
ment of President Truman made before the United States Congress on 
March 17, 1948.127 Subsequently, it has been given sturdy approval by 
the United States Department of State culminating in the frank admission 
that the defense provisions of the Brussels Pact “are only partially 
effective,” that “they do not, by themselves, appreciably lessen fear and 
insecurity in Europe,” and that “support by the United States is essen- 
tial,” if the objectives of the Brussels Pact, namely, “to assure effective 
resistance to aggression,” and to become “an instrument of peace,” are 
to be reached successfully.128 This opinion finds also expression in the 
126 New York Times, February 12, 1949, p. 2, quoting Mr. Trygve Lie as follows: ‘“‘No regional ar- 


rangement can ever be a satisfac’ substitute for the United Nations. If le generally 
to accept alliances as a substitute for genuine, worldwide collective security, then the hope of a 


mg peace would be greatly endangered.”” Similar concern is expressed in a pamphlet recent! 

blished by the American "hemeienen for the United Nations with regard to the Boom | 
orth Atlantic Pact (New York Times, January 30, 1949, p. 9). 

127 Supra, p. 36, note 113. 


328 Building the Peace, pp. 2-3. 
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Vandenberg Resolution passed in the Senate of the United States on 
June 11, 1948,?2° which, apart from some “relatively long-range” provi- 
sions for “organic strengthening of the United Nations,”!*° recommends 
“the progressive development of regional and other collective arrange- 
ments for individual and collective self-defense. . . ,” and the “association 
of the United States, by constitutional process, with such regional and 
other collective arrangements. . . .” 1" It is to be noted that the adher- 
ence of the United States to any Western European defense agreement 
was made subject “to continuous and effective self-help and mutual aid” 
of the nations, signatories of the Brussels Pact. It appears that the term 
“self-help” as incorporated into the Vandenberg Resolution, and subse- 
quently the North Atlantic Treaty, is not intended to be understood in 
its usually accepted meaning but is used rather ambiguously in a popular 
sense denoting that the “defense agencies of the Brussels Treaty” must 
do all in their power “to provide the greater strength which comes from 
integrating the efforts of the parties in a unified defense and supply 
program.” 7° Hence, it would seem correct to see in the establishment 
of the various military agencies, created in accordance with the desires 
of the United States government by the signatories of the Brussels Pact, 
the intellectual roots leading to the announcement, on March 18, 1948, 
of the North Atlantic Treaty. A similar political accommodation of Uni- 
ted States policy may be recognized in the attempts of the participating 
countries to make an inventory of their minimum requirements for de- 
fense, their military industrial potential, and their abilities to put into 
immediate effect a program for “self-help” and mutual assistance;'** it 
may be seen in the report that attempts have been made at “coordina- 
tion of ground forces, and agreement on the number of combat units that 
each nation of the western alliance would provide initially toward the 
common defense pool... ,”?°4 and it may also be seen in the synchro- 
nization of secret discussions about problems of “North Atlantic security,” 
which took place during meetings of the Consultative Council established 
by the states parties to the Brussels Pact, with ranking United States and 
129 For the text of the Vandenberg Resolution, see Building the Peace, p. 3. For debate of the Resolution 

see Congressional Record, Vol. 94, Part 6 (June 11, 1948), pp. 7792 ff., and the blazing criticism 

of Senator Pepper (p. 7803) stating that “. . . this suggests a pattern for setting up in the world 

regional arrangements which would mean that the world would be divided into three military 

alliances, one in the Soviet sphere, one in western Europe, and one in the Western Hemisphere.” 

See also Senator Malone’s assertion that the Charter of the United Nations never intended to 


“extend the meaning of the phrase ‘regional agreement,’ to cross the Atlantic Ocean and bring 
Europe and the United States into the same region.”’ (Ibid., p. 7811.) 


19 Building the Peace, p. 4. 

131 [bid., p. 3. 

382 Ibid., p. 5. 

333 New York Times, October 31, 1948. 

334 International Organization, Vol. III (February, 1949), p. 167. 
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Canadian military observers. It is known that these conferences were 
continued on an enlarged scale in Washington since the summer of 
1948,*5 resulting, finally, in the agreement on a draft for a North Atlantic 
Treaty.?** 

It is convenient to proceed with a juridico-political analysis of the 
North Atlantic Treaty by first referring to Article 7, which stipulates, 
similar to the Rio Treaty and the Brussels Pact, that the proposed Treaty 
“shall not be interpreted as affecting, in any way the rights and obliga- 
tions under the Charter of the Parties which are members of the United 
Nations, or the primary responsibility of the Security Council for the 
maintenance of international peace and security.” This provision, once 
the Treaty becomes effective, will be binding upon all its signatories. 
Obviously, none of them is officially disposed to interpret the North 
Atlantic Treaty as an act of intellectual aggression directed against the 
political basis of the United Nations, or as an attempt to by-pass the 
Security Council. Hence the provisions of Article 7 are practically mean- 
ingless as far as the parties to the Treaty are concerned. If, on the other 
hand, Article 7 is to deprive states which may not become members of 
the proposed alliance **’ of their right of critical interpretation, its pur- 
pose will not be achieved since it is an elementary principle of inter- 
national law that a treaty does not bind states which are not parties 
to 

It is noteworthy that the regional sphere of validity within which 
the Treaty is to operate extends far beyond the national territory of any 
of the parties in Europe or North America, since it includes the Algerian 
departments of France, the territories occupied by the military forces of 
any party in Europe which, of course, includes at the least Western 
Germany, and the islands under the jurisdiction of any party in the North 
Atlantic area north of the Tropic Cancer. Thus the danger exists that 
the proposed Treaty may be considered as another successful step in 
setting up military alliances around the glacis regions surrounding the 
world’s “heartland.” 


135 For a short report see Department of State Bulletin, Vol. XIX, p. 583. 


136 For the full text of the Draft Proposal for the North Atlantic Treaty, see New York Times, March 
19, 1949. Hereinafter cited as North “Atlantic Treaty, or the Treaty. 


3317 Membership in the Alliance is regulated Article 10, which provides that “the Parties may, by 
unanimous agreement, invite any other European state in a position to further the yo tem od of 
this Treaty and to contribute to the security of the North Atlantic oe, to accede to this Treaty.” 
It is, perhaps, significant that the very same states which are so - os tule of unanimity 
in the United Nations in questions o' than those falling under Chapter VII, insist 
upon the rule of unanimity in the most recent treaty of their —" 


138 Je is true that the Charter of the United Nations changes this basic rule of international 
regard to its signatories by providing, in Article 2, sec. 6, that “‘the organization shall 
that states which are not as of the United Nations act in accordance with these | 
so far as may be necessary for the maintenance of international peace and security.” H 
it is very doubtful whether states, not members of the United Nations, can be bound 
stipulation. 
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The core of the proposed Treaty may be seen in Articles 3, 5, and 9. 
Similar to the Brussels Pact, Article 9 provides for “subsidiary bodies as 
may be necessary,” and particularly for the immediate establishment of 
a “defense committee which shall recommend measures for the imple- 
mentation of Articles 3 and 5.” In line with the Brussels Pact, the North 
Atlantic Treaty, therefore, envisages the possibility of coercive measures, 
the coordination and exercise of which is to be entrusted to a central 
organ of the new alliance, namely the defense committee. Hence the 
right of collective self-defense as created by the Charter of the United 
Nations is transformed into a right of collective security to be exercised 
by a regional organ. The use of force by regional arrangements or agencies 
is, as previously stated, legally permissible only with the authorization 
of the Security Council. Obviously, the North Atlantic community of 
like-minded governments is based on the assumption that the Security 
Council will not perform its main functions. The conclusion, therefore, 
is at hand that no collective enforcement action of the North Atlantic 
alliance will be possible unless some of its members should be prepared 
to violate their solemn treaty obligations under the Charter of the United 
Nations. Therefore, Article 5 of the North Atlantic Treaty,’ if it is 
construed in accordance with the Charter of the United Nations does not 
offer any additional guarantees likely to improve the security of the parties 
to the North Atlantic Treaty, and especially the European powers. Simi- 
lar to the Brussels Pact, the proposed Treaty, if intended as a military 
alliance vis-a-vis the Soviet Union, must be considered as contrary to the 
basic hypothesis of the United Nations. Differing, however, from the Rio 
Treaty, and particularly the Brussels Pact, the proposed North Atlantic 
Treaty does not automatically transform the right of collective self- 
defense into a legal duty but leaves the decision to the “honest judgment” 
of each party. The North Atlantic Treaty, however, creates a legal duty 
not incorporated into the regional arrangements which may be considered 
its forerunners, by providing in Article 3 for the obligation of each party, 
“separately and jointly, by means of continuous and effective self-help 
and mutual aid” to “develop their individual and collective capacity to 
resist armed attack.” Since it is the declared intention of the states, signa- 
tories to the North Atlantic Draft Treaty, not to by-pass the United 
Nations they must be expected to inform fully the Security Council at 


389 Article 5: The Parties agree that an armed attack against one or more of them in Europe or North 
America shall be considered an attack against them all; and consequently they agree that, if 
such an armed attack occurs, each of them, in exercise of the right of individual or collective 
self-defense recognized by Article 51 of the Charter of the United Nations, will assist the Party 
or Parties so attacked by taking forthwith, individually and in concert with the other Parties, 


such action as it deems necessary, including the use of armed force, to restore and maintain 
the security of the North Atlantic area. 


Any such armed attack and all measures taken as a result thereof shall immediately be 
reported to the Security Council. Such measures shall be terminated when the Security Council 
has taken the measures necessary to restore and maintain international peace and security. 
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all times of their activities undertaken or contemplated in pursuance of 
their obligation under Article 3 of the advocated North Atlantic Treaty. 
It is to be feared, however, that such publicity may be incompatible with 
the very purpose of this military alliance. 

An equally important aspect of the North Atlantic Treaty may be 
seen in the fact that it will oblige the United States to furnish in accord- 
ance with the intentions expressed by the Vandenberg Resolution the 
“mutual aid” necessary for Great Britain and other parties to the Treaty 
to develop their individual and collective capacity to resist armed attack.'*° 
Hence the Atlantic alliance is bound to result in the conclusion of a sup- 
plementary treaty providing for United States deliveries of military equip- 
ment. Like its quasi-economic counterpart, the European Recovery Pro- 
gram, such deliveries of implements of war will have to be continued 
for a considerable length of time even if the supplementary treaty should 
originally be limited to a few years only. It would seem, therefore, that 
the Atlantic alliance, apart from the rather doubtful effect of the military 
help promised its European partners, may have prosperous implications 
for important sections of American business and industry. On the other 
hand, the thought cannot be rejected entirely that the North Atlantic 
Treaty, like all rearmament programs of the past, may ultimately lead 
to war. Si vis pacem para bellum did not give security to the Roman 
Empire, nor did it secure peace to all those nations which, in the course 
of history, accepted the wisdom of this Latin proverb. 

The North Atlantic Treaty is bound to burden primarily the military 
establishments of the United States and the Soviet Union with highly 
responsible tasks in international affairs, tasks which, against the will of 
all concerned, might lead to a destruction of the United Nations. Then 
the collapse of all security arrangements into the primitive practice of 
self-help might become this generation’s last achievement in the develop- 
ment of the problem of individual and collective self-defense. 


10 ]t may be noted that Italy has been invited to sign the North Atlantic Levey | in Washington on 
April 4, 1949. Hence it may become necessary for the United States to assist Italy in an armament 
program which would constitute a serious violation of the Italian peace treaty. Moreover, Italy's 
participation in the Atlantic alliance is contrary to the Charter of the United Nations, which 
permits only “Members of the United Nations” to enter into reg l ar 

sec. 2). Italy is not a member of the United Nations. If, on the other hand, Italy’s admittance 

should find justification in her status as a European power other continental nations, and partic- 
ularly Soviet Russia, should be asked to enter into this regional agreement for defense against 
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MONG the various legal theories which go beyond a purely em- 
A pirical analysis of positive legal systems are two opposed ways of 
looking at the law. The first, commonly described as the natural 
law approach, rests on the assumption that there exists an immutable 
idea of law which is firmly grounded upon a rational order of the cosmos 
or the nature of Man and which remains the same throughout the ages. 
The diversities of social systems and the variations of social phenomena 
do not, in this view, modify or affect the fundamental notions and postu- 
lates of the law. Regardless of changes in the world of social life, certain 
essential contents of the legal order are invariable and foreordained, and 
deviations from these unchangeable precepts, although they may occur, 
are classed as manifestations of error and ignorance. 

Opposed to this view is the materialistic theory of law. It denies that 
there exists an everlasting idea of law which prescribes to the lawgiver cer- 
tain indispensable and necessary contents of the legal order. Law, according 
to this theory, is not based on innate ideas and self-evident precepts of 
reason, but is merely a reflection of material social phenomena and exist- 
ing economic relationships. The history of law is not independent but 
merely the record of production and class relationships approached from 
an ideological viewpoint. Any belief in a universal idea of justice or law, 
valid throughout the ages, is rejected by the followers of this doctrine as 
an illusion. 

These two conflicting theories have assumed new significance in the 
struggle of political and social systems which is taking place in Europe 
today. The function of law in a social order is closely connected with 
the shaping of elemental relationships between the individual and the 
state, a task which urgently awaits its solution in a Europe ravaged by 
war. It would seem that in such a process of social reconstruction, funda- 
mental views regarding the nature of law are not without influence in 
the development of political and social institutions. The late Professor 
Charles Grove Haines pointed out that it makes a great difference in the 
results for the development of the law whether certain principles or norms 


*This article is a i an add delivered at the Second Annual Meeting of ~ Western 
Political Science femetaton, held at Denver, under the title “Conflicting Theories of Law in 
Present-Day Europe.” 
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are treated as relative and variable or as absolute and unchangeable.’ His- 
torical experience would appear to corroborate his statement. Concepts 
deemed unchangeable tend to operate as restraints on the will of rulers, 
legislators, or judges; whereas the assumption of the complete relativity of 
law is apt to provide justification for an unlimited exercise of political 
power. It is logical, therefore, that the natural law approach is today taken 
by a number of legal thinkers in Western Europe who seek to defend the 
heritage and tradition of Western civilization against the challenge from 
the East. The advocates of radical social change, on the other hand, are 
inclined to stress the boundless adaptability of the law to changing pro- 
duction and class relationships. In the following pages, some recent 
theories developed in Western Europe and Russia, which represent the 
two conflicting viewpoints, will be discussed and analyzed. 

A modernized natural law philosophy, based on a redefinition and 
re-evaluation of the basic Rights of Man, has recently been presented by 
Jacques Maritain, a Frenchman and a Catholic, in his book The Rights of 
Man and Natural Law (1947). Maritain points out that the idea of 
natural law is a heritage of Christian as well as of classical thought, and 
he attempts the following definition of this concept: 

There is, by very virtue of human nature, an order or a disposition which human 
reason can discover and according to which the human will must act in order to attune 


itself to the necessary ends of the human being. The unwritten law, or natural law, is 
nothing more than that.” 


The meaning of this definition is made more explicit by another 
passage in his book: 


Natural law is not a written law. Men know it with greater or less difficulty, and 
in different degrees, running the risk of error here as elsewhere. The only practical 
knowledge all men have naturally and infallibly in common is that we must do good 
and avoid evil. This is the preamble and the principle of natural law; it is not the 
law itself. Natural law is the ensemble of things to do and not to do which follow 
therefrom in necessary fashion, and from the simple fact that man is man, nothing else 
being taken into account.’ 


Every sort of error and deviation is possible in the determination of 
the natural law, Maritain maintains, and the judgment of men and 
peoples as to its contents may be corrupted.‘ He believes, however, that 
the knowledge of this law is growing with the progress of civilization and 
the improvement of the moral conscience, and that some day it may 
appear in its perfection.® 


1C. G. Haines, The Revival of Ni | Law Concepts (Cambridge, 1930), p. 349. 


2 Jacques a The Rights of Man and Natural Law, transl. by D. C. Anson (New York, 1947), 
p. 61. 


3 Ibid., p. 63. 
4 Ibid., p. 62. 
5 Ibid., p. 64. 


1 


RECENT TRENDS IN EUROPEAN LEGAL THOUGHT 47 


Maritain is convinced that a human being has rights because of the 
very fact that he is a person, a master of himself and of his acts, who 
must be treated as an end and not merely as a means to an end. 

The dignity of the human person? The expression means nothing if it does not 


signify that by virtue of the natural law the human being has the right to be respected, 


is the subject of rights, possesses rights. There are things which are owed to man 
because of the very fact that he is man.® 


We find here a rejection of the view which holds that man is a 
subject of rights solely by the grace of the collectivity, and that the state 
is free to grant, curtail, or withhold individual or social rights.? Certain 
rights, in Maritain’s view, are inherent in man’s nature as a spiritual 
being; they are rooted in the fact that man—although in various respects 
he must subordinate himself to the group—transcends and is superior 
to the political community by reason of the immortality and absolute 
dignity of the human soul.® 

Among the rights which Maritain regards as rooted in the very 
nature of man is that of each person to choose his work and to shape his 
personal destiny. Hence, the state acts iniquitously if it tries to found 
the organization of civil life on forced labor.® The right to life, to personal 
liberty, to bodily integrity, to private property, to pursue perfection of 
mind and soul, to marry according to one’s choice, to assemble freely— 
all of these rights are, according to Maritain, expressions of man’s nature 
and vocation.’ He also takes the view that men, especially working men, 
have the right to work, to join labor unions, the right to a just wage, to 
unemployment insurance, sick benefits, and social security." 

These rights, Maritain contends, are not necessarily absolute and un- 
limited. Some of them are subject to regulation in the public interest. 
The state should, for instance, recognize the right of free discussion, 
without conceding, however, that all opinions may be propagated: those 
which have as their aim the corruption of morals or the destruction of the 
state and of the foundations of the common life should not be tolerated. 


Ibid., p. 65. 


™The Soviet Constitution of 1936 grants certain rights to Soviet citizens, 
(Art. 118), the right to rest (Art. 119), the right to material security in old age 
sickness or incapacity to work (Art. 120), the right to seas (Art. 2b. chy tight of 
inviolability of the person (Art. 127), etc. But these rights are considered to exist only 
within the collectivity by leave of the state; > notion that autonomous individuals have in- 
violable rights against the State is rejected. in this connection the interesting article by 
Hazard, “‘The Soviet Union and a World Bill os Rights,” 47 Columbia Law Review 1095 (1947). 
Cf. also Rudolf Schlesinger, Soviet Legal Theory (New York, 1945), p. 223, pointing out that there 
is no specific guarantee of the rights granted by the Soviet Constitution, i.e. no procedure by 
which the individual citizen can secure their satisfaction. 

5 Maritain, op. cit., pp. 13, 17. 

Ibid., p. 78. 

® Ibid., pp. 79-80. 

Ibid., pp. 113-114. 
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Likewise, the right of free assembly is not unlimited: the state may pro- 
hibit associations of evil-doers and of enemies of the public good. Further- 
more, the specific modalities ot the right of private property are de- 
termined by the positive law.” 

Although Maritain permits restrictions and regulations of some of the 
basic rights of men in the interest of the public good, it is obvious that 
his catalogue of individual rights is very comprehensive. Heinrich Rom- 
men, another Catholic author, does not extend the sphere of natural law 
so far.1% But he agrees with Maritain that the right to life, to bodily 
integrity, to private property, and the right to found a family are natural 
rights which every government must respect.'* The human person, he 
says, may never be made a mere tool for the aims of rulers. Obedience 
must be based on free consent, not on compulsion. And laws which 
command something which is in itself immoral and unjust are not 
obligatory.*® 

The natural law tradition has, of course, always been strong among 
Catholic thinkers and in Catholic countries. But similar results have been 
reached on the basis of other creeds and philosophical convictions. An 
interesting example is Gustav Radbruch, an influential German legal 
thinker with socialist leanings. 

In 1932 Radbruch presented a philosophy of law which was char- 
acterized by a relativistic attitude.’* Law was to him an agency of social 
control capable of serving many different masters and adaptable to the 
objectives of widely divergent political and social systems, such as laissez- 
faire and individualism, transpersonalism, or totalitarian statism. This 
view implied that law was primarily a form of social regulation, whose 
substantive contents were determined primarily by political aims, and not 
by anything immanent in the idea of law itself. 

Recently, however, and perhaps under the impression of political 
developments in Hitlerite Germany, Radbruch revised his thinking and 
abandoned his purely relativistic view of the law. He believes today that 
there exist certain absolute postulates which the law must fulfill in order 
to deserve the name of law. He points out in a recent book that an order 
which does not recognize certain elementary rights of men is not law, but 
a perversion of law. Law, he argues, requires some recognition of indi- 
vidual freedom, and a complete denial of individual rights by the State is 
“absolutely false law.” 17 


2 Ibid., pp. 89-90, 72. 


13 Rommen, in 1936, wrote a book in German entitled “‘The Eternal Return of Natural Law The 
book, in a revised form, was translated into English in 1947 under the title"? Nanarel ‘on™ 
Today, Rommen lives and teaches in the United States. 

44 Heinrich {ommen, Natural Law, (St. Louis, 1948), Chapter XIII. 

% Ibid., pp. 199, 255. 

146 Gustav Radbruch, Ratephocsthie eidelberg, . On Radbruch see Pound, “Fifty Years of 
Jurisprudence, a 51 Harvard Law Review 454460 (1938). 

11 Gustav Radbruch, Vorschule der Rechtsphilosophie (Heidelberg, 1947), pp. 27-28. 
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Legal positivism, Radbruch asserts, made German jurisprudence de- 
fenseless against Fascist cruelty and inhumanity. The Nazis prornulgated 
or sanctioned even their most arbitrary measures in the external forms of 
the law;'® and the positivistic view requires no more since it considers 
external legality as the only objective test of the justness of a measure. 
Should the groundless expropriations of the property of men whom the 
Nazis disliked be recognized as legal and valid, Radbruch asks, merely 
because they were authorized by a statute??” 

It is characteristic of this and similar theories that they regard the 
law primarily as a device for the protection of individuals against undue 
encroachments by state power. At least some degree of protection against 
oppression is considered indispensable to the very existence of law. With- 
out the recognition of a minimum of individual rights, the social order 
lacks the attribute of a legal order. There is no law where men are 
treated as defenseless tools of their rulers. 

When we cross the Elbe River and enter the orbit of Soviet power, 
we find an entirely different approach to the law. In accordance with 
Marxian theory, law is regarded as an instrument of governmental power 
or class rule rather than as a bulwark of the weak against oppression by 
the strong. Soviet jurists would generally be inclined to agree with 
Thrasymachos, who maintained that law was the “advantage of the 
stronger” *° rather than with Callicles, who saw in it a protective shield 
for the weak.” It should be noted, however, that the Marxian doctrine, 
while inflexible in its main assumptions, underwent changing interpreta- 
tions and readaptations in the course of its application to the fluctuating 
policies of the Soviet state. It would seem possible to distinguish three 
phases thus far in the development of Marxian legal theory as expounded 
by Soviet writers. 


During the period of war communism, following the Russian Revo- 
lution of 1917, Stuchka, one of the first commissars of justice, proposed 
the following definition: 

The law is a system (order) of social relations corresponding to the interests of 
the ruling class and protected by the organized force of this class (the State). 

This definition was given official sanction through incorporation into 
an early piece of Soviet legislation.?* It was considered a faithful reflection 
of orthodox Marxian theory. “Your law,” Karl Marx had said, addressing 


38 An example is the Statute of July 3, 1934, which legalized with retroactive force the blood purge of 
June 30, 1934, in which opposition leaders were executed without trial or hearing. See Loewen- 
stein, “Law in the Third Reich,” 45 Yale Law Journal 779, 811 (1936). 


 Radbruch, op. cit. supra, p. 108. 
® Plato, The Republic, Book I, 338. 
21 Plato, Gorgias, in Selections, ed. by R. Demos (New York, 1927), p. 121. 


22 R.S.F.S.R. Laws (1919), sec. 590; cf. Schlesinger, Soviet Legal Theory, p. 74; Vladimir Gsovski, “The 
Soviet Concept of Law,” 7 Fordham Law Review 1, 8 (1938). 
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the bourgeoisie, “is the will of your class given the authority of a 
statute.”2 While this statement, by itself, was merely a criticism levelled 
against the law of capitalistic countries, Marxian doctrine made the fur- 
ther assumption that law, by its very nature, could never be anything else 
but an instrument of class rule. Lenin generalized Marx’ statement by 
teaching that law had always been “the expression of the will of the 
classes which had won the victory and kept the governmental power in 
their hands.”** The proletariat, having organized itself as the ruling 
class, was now in a position to use the law to its own advantage for the 
purpose of suppressing and “liquidating” classes and groups antagonistic to 
its rule. 

In accordance with these assumptions, objectivity and impartiality in 
the administration of law were decried. The courts were instructed to 
render “class justice.’ The formal law was made subordinate to the 
requirements of “revolutionary expediency.” Conflicts between statutes 
and policy measures taken by the Communist Party were resolved in 
favor of the latter. “Socialist consciousness” was deemed more important 
than adherence to legal standards, especially insofar as the repression of 
enemies of the regime was concerned. That such a system of unbridled 
class dictatorship could hardly be described as a system of “law” was 
admitted by Lenin himself: 

The scientific concept, dictatorship, means nothing more nor less than power 
which directly rests on violence, which is not limited by any laws or restricted by any 


absolute rules . . . Dictatorship means—note this once and for all . . . —unlimited 
power, resting on violence and not on law.” 


The period of proletarian dictatorship was, however, considered a 
temporary one, and it was believed that after the elimination of class 
enemies and the establishment of a communist order, a reign of absolute 
freedom and complete equality would ensue. In such an order, it was 
assumed, the socially necessary work would be done by all on a voluntary 
and rotating basis, and instruments of compulsion like state authority and 
law would become wholly unnecessary.2* Law and the state would 
“wither away,” to be replaced by a mere “administration of things.” 2” 

It would seem that during the early period of Soviet rule, the 
eschatological hopes for a near-by utopia. and the early disappearance of 
coercion and law were still quite strong. When the Soviet state entered 
the period of the New Economic Policy (1921-1927), characterized by 
compromises with capitalism and the re-establishment of private enter- 


23 Marx and Engels, Communist Manifesto (1848). 

24 Quoted from Gsovski, supra note 22, at 3. 

% Quoted by Stalin, Problems of Leninism (New York, 1934), p. 25. 

26 See, for instance, Nikolai Lenin, State and Revolution, Rev. Engl. transl. (New York, 1932), pp. 83-84. 
oRuted Dot Engels, Anti-Duehring, transl. by Burns (New boy * p. 309. See in this connection 
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prise on a restricted scale, these hopes receded somewhat into the back- 
ground. The re-introduction of capitalistic elements in the economic 
system made a partial reversion to the despised “bourgeois” law inevitable, 
and the necessity of settling disputes between private entrepeneurs led to 
the revival and strengthening of legal forms and institutions which were 
generally deemed unsuited for a socialist society. But many still hoped 
and expected that this would be the last and final concession to the law, 
and that the liquidation of the New Economic Policy would at the same 
time mean the end of the law. Only this expectation can explain the 
popularity which the theory of E. Pashukanis, evolved in his book General 
Theory of Law and Marxism, (1924) enjoyed during the N.E.P. period 
and shortly thereafter. The second phase of Soviet legal theory can in 
fact be identified with the rise and fall of Pashukanis and his “Commodity 
Exchange Theory of Law.”*8 

According to Pashukanis, the exchange of commodities in private 
trade is the basis of law. Legal regulation presupposes the existence of 
commodity producers and traders who exchange their goods by means 
of contracts. Because of the conflicting interests of these persons, disputes 
and controversies will arise which the law is designed to settle.. Where 
there is no plurality of persons whose interests may come into collision, 
there is little room for the institution of law. Hence, a social group or 
social entity which does not permit the assertion of conflicting wills and 
which is based on the idea of a “unity of purpose”’—whether it be an 
army, a religious order requiring unqualified submission, or a collectivistic 
state—will have little occasion for legal regulation.2® Such organizations 
will issue commands, instructions, and orders to those subject to their 
power. But such commands and orders, representing the transmission of 
an authoritative will rather than a delimitation or adjustment of the 
conflicting interests of private individuals are, in the view of Pashukanis, 
outside the pale of the law.*® 

Under Pashukanis’ theory, law becomes largely identified with the 
private law of capitalistic social systems; it is typically a “bourgeois” insti- 
tution. “Only capitalism,” he said, “creates the conditions necessary to 
enable the juridical element to obtain its highest development in social 
relations.”* As long as Russia would tolerate some measure of private 
capitalism, he taught, it could not dispense with the law as an instrument 
of social regulation; and this would necessarily be “bourgeois” law. He 
implied strongly that the only alternative to this “bourgeois” law was the 


28 On Pashukanis and his theory see “Soviet Jurisprudence and Socialism,” 52 Law Quarterl 


*E. Podedoae, Allgemeine Rechtslehre und Marxismus, German ed., transl. by Hajés (Vienna, 1929), 
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“no law” of socialism. “The withering away of the categories of bourgeois 
law will mean the withering away of the law as such, i.e., the disappear- 
ance of the legal element from the relationships of men.”** In other 
words, the end of the New Economic Policy, which had made temporary 
concessions to capitalism, and the successful establishment of a socialist 
economy would signify the demise of the law in Soviet Russia. 

Events showed that the alternative between capitalist law and social- 
ist non-law was an oversimplification. After the New Economic Policy 
was scrapped and replaced by a planned economy of successive “Five- 
Year Plans,” the Government found that there was still a need for legal 
regulation. Crime had to be repressed, property dispositions had to be 
made—such as leases of apartments to private individuals—family rela- 
tions had to be regulated, and the various state enterprises manufacturing 
goods under the Soviet economy had to enter into contractual arrange- 
ments giving rise to numerous legal questions. The government also 
found that law was an instrument useful to the stabilization and per- 
petuation of Soviet power. Coercive state power was strengthened rather 
than diminished under the new socialist economy, and the prospects for 
an early withering away of the law and the state appeared dim. 

These new developments sounded the death-knell for Pashukanis’ 
theories. If law was to be a necessary ingredient of the Soviet system for 
a long time to come, it was inconvenient from the propagandistic view- 
point to permit further adherence to the view that law was an achieve- 
ment of the bourgeoisie, and that any fully developed system of law must 
necessarily borrow features of bourgeois law. Such a view was deemed 
hurtful to Soviet national pride since it implied an admission that the 
Soviet system could not get along without adoption of certain institutions 
developed by capitalism. It has also been pointed out that the teachings 
of Pashukanis, although clothed in the garb of Marxian orthodoxy, sound- 
ed almost like a hymn to capitalism as the only order guaranteeing the 
blessing of law.** 

In Soviet Russia, the end of a dogma frequently means the spiritual, 
if not the physical, death of the author of the dogma. It is not surprising, 
therefore, to find that in 1937 Pashukanis was declared a “wrecker,” 
“traitor,” and “enemy of the people.” He was deprived of his numerous 
prominent posts in the juridical life of Russia, and his books were pro- 
scribed as “subversive.” ** The doctrine of the incompatibility of law 
and socialism was abandoned, speculation regarding the early withering 


33 Ibid., p. 31. 
33 Dobrin, supra note 28, at 423. 
% See New York Times, April 5, 1938; Gsovski, supra note 22, at 40. 
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away of law and the state was discouraged, and the emphasis was placed 
on legal stability and the enforcement of statutes. In line with these 
policies, a new doctrine of “socialist legality” was promulgated which 
characterizes the third and present phase of Soviet legal thinking. 

The chief exponent of the new approach to jurisprudence is Andrei 
Y. Vyshinsky, a former Prosecutor of the U.S.S.R., who today occupies 
the post of Foreign Minister. The recent translation into English of his 
widely used textbook on Soviet Public Law,** containing an exposition of 
his general views on law and the state, makes it possible to examine his 
doctrines in some detail. 

An examination of these doctrines reveals that, although on the 
surface Vyshinsky seems to preserve and defend all the major tenets of 
orthodox Marxian theory, a dent is made in the armor of this theory. 
It is quite possible that this dent will in the future widen into a breach. 

Vyshinsky’s theory of law proceeds from the basic Marxian assump- 
tion that legal relationships are rooted in the material conditions of life, 
and that law is merely the will of the dominant class, elevated into a 
statute.**® He brands the notion that law is generated by the will of the 
people as “idealistic” and indefensible, and quotes with approval Marx’ 
satirical castigation of the “visionaries” who see in law and legislation 
the dominance of some “independent,” “general” will.*7 Statutes and 
laws, he points out, are the forms by which the class dominant in a given 
society obligates all other classes to conduct advantageous and pleasing 
to that dominant class.** His general definition of law reflects these basic 
premises regarding its class character: 

Law is the totality (a) of the rules of conduct, expressing the will of the dominant 
class and established in legal order, and (b) of customs and rules of community life 
sanctioned by state authority—their application being guaranteed by the compulsive 


force of the state in order to guard, secure, and develop social relationships and social 
orders advantageous and agreeable to the dominant class.” 


This definition differs from the earlier one by Stuchka by its char- 
acterization of law as a system of rules of conduct and state-sanctioned 
customs rather than a “system of social relations.” It preserves, on the 
other hand, the essentials of orthodox Marxism by accentuating the class 
character of law. This general definition is immediately followed, how- 


ever, by a definition of Soviet law which touches somewhat different 
chords: 


3% Andrei Y. V » The Law of the Soviet State, transl. by H. W. Babb (New York, 1948). 
Professor John Hazard points out in his introduction to the translation 
his volume (first published in 1938) with the help of his colleagues in the Institute of Law 
the Academy of Sciences of the U.S.S.R. 


36 Vyshinsky, op. cit. supra, p. 13. 
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38 Ibid., p. 19. 
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Soviet law is the aggregate of the rules of conduct established in the form of 
legislation by the authority of the toilers and expressive of their will. The effective 
operation of these rules is guaranteed by the entire coercive force of the socialist state 
in order to defend, to secure, and to develop relationships advantageous and agreeable 
to the toilers, and ag aged and finally to annihilate capitalism and its remnants in 
the economic system, the way of life, and human consciousness—in order to build a 
communist society.” 

In 1939, Vyshinsky rephrased his definition of Soviet law to read 
as follows: 

Socialist law during the accomplishment of socialist reconstruction and the gradual 
transition from Socialism to Communism is a system of norms established by legislation 
by the state of the toilers, and expressing the will of the Soviet people, led by the 
working classes headed by the Communist Party, in order to protect, to strengthen and 
to develop socialist relations and the building of a Communist society.“ 


Common to both of these definitions is the insistence that law repre- 
sents the will of the “toilers” or, according to the second definition, “of 
the whole Soviet people.” This seems to suggest that law, at least in 
the Soviet state, reflects the will of a majority or the “general will.” This 
would seem to be contrary to the view, otherwise accepted by Vyshinsky, 
that law, wherever it appears in society, can never be anything else but 
the will of a ruling class. There is a discrepancy between the two above 
definitions and his strong support of the Marxian view that law is never 
generated by the will of the people.*? 

Vyshinsky tries to overcome the inconsistency by asserting that while 
law represents the will of a dominant class in capitalist countries as well 
as in the Soviet Union, the dominant class in the Soviet state has come 
to embrace the large majority of the Soviet people. Soviet law, he argues, 
“defends the interests of the popular masses—the overwhelming majority 
of the people—against a handful of exploiters and parasitic elements of 
the old society.” *® Thus, Marxian orthodoxy appears saved and the class 
theory of law seems to stand unimpaired. 

The forced nature of the argument, motivated by a desire for doc- 
trinal purity, is obvious. It is hardly possible to account for the whole 
body of Soviet law by the assertion that it is a weapon used by the prole- 
tariat to crush the remnants of the bourgeoisie. Large fields of the law— 
the law of contracts between public enterprises, the law of divorce, the 
law of negotiable instruments, the law of taxation—have no connection 
with any class struggle. 

Furthermore, it would seem legitimate to ask what the fate of the 
Marxian theory would be after the final liquidation of the “handful of 
exploiters and parasitic elements of the old society” who, according to 
Vyshinsky, are still at work in Russia. The early Bolsheviks might have 


 Ibid., p. 50. 
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assumed that the day on which the head of the last class enemy of the 
proletariat rolls in Russia would at the same time mark the beginning of 
a classless society without law. But Vyshinsky seems far from assuming 
that the final eradication of the capitalistic system in Russia will coincide 
with the withering away of the law. He says: 

Law—like the state—will wither away only in the highest phase of communism, 
with the annihilation of the capitalist encirclement; when all will learn to get along 
without special rules defining the conduct of people under the threat of punishment 
and with the aid of constraint; when people are so accustomed to observe the funda- 


mental rules of community life that pa will fulfill them without constraint of any 
sort. (Italics supplied.) “ 


Does this passage suggest that the Soviet government may be pre- 
pared some day, for the sake of Marxian purity, to explain the whole 
structure of Soviet law—the regulation of sales, leases, domestic relations, 
social security, tax laws, and traffic laws—by reference to the existence 
of external class enemies, threatening the Soviet Union with encircle- 
ment? This would substitute an even more artificial interpretation of the 
Marxian doctrine for the present strained one. 

Vyshinsky’s whole argument discloses certain inherent weaknesses of 
the Marxian theory of law. Neither in the United States nor in Soviet 
Russia is it possible to explain a legally protected contract, by which one 
workingman sells an old pair of shoes to another workingman, in terms 
of “class rule” or “class oppression.” A statute authorizing divorce on 
the ground of adultery has little relationship to the struggle between 
classes. Laws against murder, rape, and theft are found in the most 
diverse types of societies, and the purpose of such laws is not to strengthen 
the grip of a dominant class, but to maintain internal peace and security 
and guarantee the foundations of the moral order. There are certain 
problems, resulting from the natural relations of men or from their social 
and commercial intercourse, which have to be solved by all societies and 
whose solution, if achieved in a reasonable way, will benefit all and not 
merely a privileged group in that society. 

These statements should not be interpreted as denying the possibility 
of class justice. The dominant classes in a given society often have thé 
opportunity of passing laws favoring their own interests exclusively, and 
in certain epochs of history law has degenerated into unbridled class rule. 
As examples may be cited the status of Roman law prior to the enact- 
ment of the XII Tables, and the administration of the French law in the 
period preceding the French Revolution of 1789. The Marxian doctrine, 
however, being a revolutionary theory, concentrates its attention more or 
less exclusively on social conditions in times of severe crisis. It loses sight 
of the fact that in eras of social consolidation, internal peace, and high 
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legal development the very fact of the generality of the law, i.e. of its 
uniform application to previously defined situations, may easily give rise 
to situations which benefit the lower classes and are by no means advan- 
tageous to the dominant class. 

The constitutional grant of free speech and free assembly by many 
“bourgeois” states has been of immense benefit to the workers. Vyshinsky 
regards the recognition of these rights by the constitutions of the capital- 
istic states, especially the United States, as an “empty phrase” or a “delu- 
sion.” “© How would he account for decisions of the United States Su- 
preme Court like De Jonge v. Oregon,** invalidating the Oregon Criminal 
Syndicalism Act as an undue restriction of the freedom of communists to 
organize political meetings, or Herndon v. Lowry,*’ reversing the convic- 
tion of an active organizer for the Communist Party of Georgia, which in 
its pamphlets advocated an agrarian revolution by the Negroes in the 
South with the aim of confiscating the landed property of all white land- 
owners, or Schneidermann v. U. S.,*8 where the Supreme Court declared 
unconstitutional the cancellation of a naturalization certificate of a promi- 
nent member of the Communist Party. Furthermore, picketing cannot be 
considered an activity beneficial to the interests of the capitalistic class, 
yet the Supreme Court in Thornhill v. Alabama*® protected peaceful 
picketing as an exercise of free speech. If the dominant classes in the 
United States had desired to use the law primarily as a club for the 
subjugation of the working classes, they would have done well to uphold 
on the basis of stare decisis the decision in the Case of the Philadelphia 
Cordwainers,®° in which a union of laborers was held to constitute an 
illegal conspiracy to raise wages. The full protection of labor’s right to 
organize granted by legislation such as the National Labor Relations Act," 
which was enacted by a government regarded in the eyes of the Soviet 
rulers as “capitalistic,” indicated an intention to conciliate the conflicting 
interests of classes rather than to accentuate class antagonisms.®? Such 
examples furnish sufficient evidence for the refutation of the class theory 
of law as a doctrine claiming general validity. 

On the whole, the history of law in developed and progressive civil- 
izations shows a trend toward an increasing protection of the rights of 
the weaker members of society, although temporary relapses into unmiti- 
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gated class rule are not excluded. Roman legal history, for instance, is 
to an important extent the history of an emancipatory struggle of various 
groups and classes in society for a larger share of political and social 
rights. While in Rome the struggle was more subdued and less successful 
than in modern history, the various stages of the process can be clearly 
traced. The amelioration of the legal position of the plebeians in the 
Roman Republic, the grow’ ‘s protection of slaves during the Empire, the 
gradual emancipation of women and children from the iron hand of the 
patria potestas, the improvement in the position of debtors vis-a-vis their 
creditors °*—all of these developments are hardly reconcilable with the 
thesis that law has at all times exclusively served the advantage of the 
stronger. While such phases of Roman history as the aristocratic dictator- 
ship of Sulla could be cited to support an adverse position, this and 
similar instances merely show the fluctuating character of the evolution 
of class relationships anc do not furnish proof for a view which sees in 
law exclusively an instrument for the perpetuation of class rule. 

If these observations are correct, the value and significance of the 
theories discussed in the first part of this paper become apparent. It was 
characteristic of these theories that they established an indissoluble con- 
nection, not between law and class privileges, but between law and gen- 
eral human rights. They tended to deny the attribute of law to social 
systems or political structures in which one man or group of men exer- 
cised a tyrannical rule over other men. In other words, they were opposed 
to an extension of the concept of law to relationships characterized by 
a purely arbitrary exercise of power. 

It must, of course, be emphasized that such a method of approach 
does not countenance any confusion between the concept of law and the 
ideal of law. A comparison of the views of Maritain and Radbruch may 
be helpful in clarifying this point. If we would exclude from classification 
as legal systems all social orders which have not granted or recognized 
the varied rights and freedoms postulated by Maritain, few of the actual 
historical social systems could qualify as legal orders. The Roman law, 
for instance, which recognized few of these rights, would have to be de- 
scribed as a system of non-law. We may safely assume that Maritain 
himself would deny the validity of such a conclusion. His thesis that 
the natural law pictured by him is realized in society only gradually 
implies that in its perfected form it is an ideal to be sought after, and 
not a test by which the validity of all historical legal systems is to be 


58See Fritz Schulz, Principles of Roman Law, by Wolff (Oxford, 1936), pp. 140 ff; H. F. 
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measured. In other words, Maritain’s theory of natural rights cannot be 
interpreted as an inflexible determination of the constitutive elements 
which distinguish a system of law from a system of non-law. 

Radbruch, on the other hand, makes it clear that he regards at least 
a minimum grant of individual rights by the lawgiver as indispensable to 
the very existence of law. This position coincides largely with that which 
holds that law emerges only where curbs are placed on the arbitrary exer- 
cise of power by men over men, and which thus excludes relations of 
absolute domination and subjection from the definition of law. Among 
the conclusions to be derived from this approach is that chattel slavery, 
as well as unlimited despotism, must be considered outside the realm of 
law.** There must be some regularisation of the behavior of superiors or 
rulers, so that those subject to their power may know what they may do 
and what they may not do. There is no law, accordingly, where some 
men are used, treated, and destroyed by others like mere chattels. In this 
view, the law appears as an instrument of liberation rather than as a 
tool for domination, and the history of the law unfolds itself, in some of 
its most significant phases, as the story of the struggle of men and women 
for a larger share of freedom and equality, with its triumphs, failures, 
and vicissitudes. 


5 Would this necessitate the conclusion that the Roman yon om, Dosene it recognized slavery, lacked the 
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HRISTIAN Democracy! is a comparatively new political force that 
C has emerged from the chaos of World War II to challenge the old 
Liberal, Socialist, and Communist forces. Political parties in eight 
Western European states subcribe to its principles and attend its inter- 
national conventions,’ as do exile committees from five dictator states* 
and adherents from other countries, including Great Britain.* In Austria, 
Belgium, the Netherlands, Luxembourg, and Italy Christian Democrats 
are the largest parliamentary party; in France they are second, and in 
Switzerland, third. The German Christian Democrats are a majority in 
the state legislatures of the western zones and in the Bizonal Government. 
A smaller group in Norway called the Christian People’s Party, although 
unaffiliated with the others, is based on many of the same principles, and 
has increased in popularity since the war.® 
The nucleus of all these organizations existed before the war, but the 
post-war Christian Democrat parties differ from their pre-war next-of-kin 
in several important respects. Made up for the most part of younger men 
who played prominent roles in the various resistance movements,® the 
post-war parties are non-denominational’ and genuinely democratic. In 
collaboration with Socialists and other constitutional parties they are 
playing an important role in preserving law-limited government in West- 
ern Europe, in extending economic well-being, and in keeping the peace 
as part of the Atlantic community of nations. The Christian Democrat 
parties have, for the most part, a social and political heterogeneity which 
distinguishes them from the Liberal, Socialist, and Communist political 
groupings; they are the only political parties in continental Europe which 
are similar to major American parties, in that they cut across the great 
interest groupings of the population.*® 


1The term seems be generally preferred by ther than the term “Christian 
Socialism,” Christian Belgium bourg retain the latter label. 

2 The Christian Democrat “International” is called ‘Nouvelles Equi Internationales,”” which meets 
approximately twice a year. , The French MRP and Belgian are not affiliated, but 
are represented by i b 


3 Spain, Poland, Rumania, Yugoslavia, and Hungary. 


4In Great he of Parliament have formed a “Parliamentary Christian Social Group” 
to reaffirm the ristian basis of the British Labor movement. Sir “Stafford Cripps published a 
in 1948, entitled “‘Christian Democracy.” 
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Christian Democracy has variously been termed conservatism, so- 
cialism, political Catholicism or clericalism, largely on the basis of the 
records of some of its varied predecessors in Europe. What then precisely 
is it? In brief, it is a political movement based on the compatibility be- 
tween Christianity and democracy, which seeks to apply new techniques 
to social and economic problems within the framework of constitutional, 
law-limited government. The Christian Democrat believes that the only 
firm anchor of democracy is found in natural law concepts such as are 
stated in the American Declaration of Independence and in bills of rights 
the world over, and that democracy, to avoid becoming associated with 
either capitalism or socialism, which tend to deny or ignore man’s moral 
nature, must be Christian, with the idea that man is created by God and 
that society is determined by the natural law.? The Christian Democrat 
therefore rejects Hegelian idealism and Comteian positivism, Marxist 
historical materialism, agnostic pragmatism, and historical relativism, all 
of which have sought to replace the moral code with a political absolute. 
This search by a secular society, influenced by Rousseau’s collective will 
and Hegel’s ideal state, led to the totalitarian Communist and Fascist 
states. Gentile and Maurras found the absolute in the state and nation, 
respectively; Lenin and Stalin found it in the class, and Fichte and Hitler 
found it in the race.*° The Christian concept of the dignity and worth 
of man is denounced by all totalitarians, who rightly link it with demo- 
cracy. “The democratic concept of man is false because it is Christian. 
The democratic concept holds that . . . each man is a sovereign being. 
This is the dream and postulate of Christianity.”?? These words of Karl 
Marx were in part echoed by Adolf Hitler who once declared: “To the 
Christian concept of the infinite significance of the individual soul . . . 
I oppose with icy clarity the saving doctrine of the nothingness and in- 
significance of the human being.” ?* 

Christian Democracy further holds that democracy is government 
by and for the people; that it must include political freedoms of speech, 
press, assembly and vote, admitting that such liberties must be actuated 
with proper regulations so as not to become through abuse dangerous to 
society itself; that modern democracy cannot exist without parliaments, 
and must preserve as distinct the state legislative, executive, and judicial 
powers; that true democracy must be based on social justice which avoids 
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economic exploitation of certain classes and gives to all the opportunity 
for well-being and betterment. The Christian Democrat is convinced 
that modern democracy is the fruit of Christian civilization, and that a 
democrat should give prevailing value to morality in public life. 

Although they are in large part Catholics, Christian Democrats 
emphasize that they are not a “Church party,” and that they appeal to 
all men of good will who accept their political program. In France one 
of the founders of the Christian Democratic Movement Républicain 
Populaire was Pasteur Lagraviére, a Protestant minister. The German 
Christian Democrats include many Protestants such as Dr. Holzapfel, 
Vice President of the Christian Democratic Union for the British zone, 
Dr. von Prittwitz-Gottron, and Dr. Baeumer, both prominent in the 
Christian Social Union in Bavaria. In some areas, notably in the state 
of Wiirttemberg-Baden, Protestants are in the majority on Christian 
Democrat committees. In the legislature of Northern Rhineland-West- 
phalia (British zone) there are twenty Protestants among the Christian 
Democrat representatives.1* In Europe religion itself has often been made 
a political issue, and there have been many political groupings whose sole 
unifying force was their anti-religious character. In view of this situation, 
it has been necessary for men of religious convictions to band together in 
the political arena to defend the spiritual freedom of man. Some Chris- 
tian Democrat predecessors, such as the old Catholic parties in the Low 
Countries and the German Centre Party, were known primarily for their 
defense of religion in society, especially in the schools, and thus were 
charged with being “clerical” because of the sympathy and moral support 
they frequently received from the Church. The post-war Christian Demo- 
crats are also opposed to a state monopoly ‘in education, feeling that 
parents should be able to choose freely and without financial penalty a 
non-profit school for their children; at the same time they stress their 
social and economic programs more than their predecessors, and by 
making their parties non-denominational, have avoided becoming asso- 
ciated with any one church, which was frequently embarrassing to both 
parties in pre-war days. 

The main emphasis of most Christian Democrat programs is upon 
the need of reintegrating the laboring man into society by making him a 
responsible partner in the economic process of which he is part. The 
Industry Council Plan is Christian Democracy’s principal technique for 
establishing genuine economic democracy, in order to raise labor to a 
partnership with capital, and to eliminate economic autocracy.’* Often 
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called economic federalism, the Plan envisages the decentralization of 
economic life with each industry laying down the rules and regulations 
for its operation, subject always to a supervisory power of coordination 
by the state. The Industry Council Plan is not to be confused with the 
Fascist corporate system, which has been described by Luigi Sturzo as 
“one of conservative reaction,”?® nor with De Gaulle’s “associations.” ** 
Mussolini distorted the corporate idea to serve purely political aims and 
mixed into it his Syndicalist theory; he made it a scheme by which more 
sections of the community could be brought under the control of the 
Fascist Party. The Industry Council Plan contemplates a citizenry able 
to bear the burdens which a democratic order presupposes. Initiative, 
self-control and respect for law would be essential. This Christian Demo- 
crat economic plan has found partial expression in Belgium, France, and 
Austria, and is being legislated upon in the Netherlands and in Hesse 
(American zone). In Belgium, a National Economic Council, councils 
for each industry, and local councils representing labor and management 
equally have been set up to bring them into closer cooperation with 
one another and to enable them to advise government, primarily through 
the National Council, on desired legislation. In Austria, some of the 
nationalized property has been substantially retroceded to worker’s co- 
operatives, making them co-owners of given enterprises. Thus intermedi- 
ary groups are created in which the state is influential, without however 
playing the decisive role. A similar arrangement is under consideration 
in Hesse.1* In France nationalization has been modified or “mediatised” 
through the establishment of tripartite councils representing the state, 
employees, and the consumers to manage the nationalized units. A Na- 
tional Economic Council has also been created to advise on proper legis- 
lation and help draft it.4* The MRP seeks a further reform of nationalized 
industries, somewhat along the lines of the British public corporations.’® 

The Christian Democrat economic plan seeks to apply the principle 
of “subsidiarity” (tasks which can be efficiently performed by a smaller, 
particular body should not be transferred to a larger and general one), and 
thus claims a flexibility which prevents it from being identified com- 
pletely with either free enterprise or a planned economy. Except where 
there exist abuses by financial and economic groups, Christian Democrats 
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would have the state aid and coordinate, rather than absorb. It must 
of course be kept in mind that the parties are primarily national political 
organizations, and their immediate attention is directed to the particular 
economic and financial problems that their countries face. Moreover 
within any single Christian Democrat group there is a diversity of opinion 
regarding particular issues. Robert Lecourt of the MRP, writing in its 
party organ L’Aube, has declared that slogans of free enterprise are no 
longer valid when liberty is threatened by it: “The liberty of living 
comes before the liberty of enriching one’s self.””° Italian Christian Demo- 
crat Fanfani, Minister of Labor in the De Gasperi Government, believes 
that “the legitimately constituted authority . . . has the duty to intervene, 
to coordinate, integrate, and sustain the efforts of individuals in eco- 
nomic matters when necessary to obtain the full development of the 
human person and the common good.”*! Francois de Menthon of the 
MRP, a member of almost every French government since the liberation, 
emphasizes that nationalization is not a panacea: “Although rendered 
indispensable by the circumstances, the planned economy must be con- 
ciliated with a maximum of private initiative and personal responsibility. 
. . . For the liberation of the worker and the real transformation of the 
daily working life, it would be completely illusory just to change private 
direction to bureaucratic direction, the capitalist enterprise for the state 
enterprise. In practice the subordination of the worker would remain 
unchanged, his condition as a wage earner would be identical.” * 
Only a few of the outstanding 19th century proponents of Christian 
Democracy or Christian Socialism can be mentioned in this summary. In 
the first half of the 19th century in France, Lamennais was writing for so- 
cial justice in L’Avenir, and Lacordaire was championing Christian Dem- 
ocrat principles in the National Assembly, as was Montalembert in the 
House of Peers. Frederic Ozanam gave meaning to and affirmed Christian 
Democracy from his professional chair at the Sorbonne from 1847 to 1853, 
and also through his newspaper and organizational activity. He realized 
the need for Catholics to dedicate themselves to social and political 
reforms and maintained that they must support the just claims of the 
working classes. In 1848 when he was directing L’Ere Nouvelle in Paris, 
he wrote to his brother: “I have believed and still believe in the possibility 
of Christian Democracy.”?* Louis Veuillot, writing in L’Univers in the 
1840’s urged a Christian Social policy and stressed the compatibility be- 
tween Christianity and democracy.** 
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In Germany the Christian Democrat von Ketteler combatted cap- 
italistic absolutism in the Frankfurt National Assembly, where he laid 
the foundations of the Centre Party. His work was later carried on by 
Franz Hitze. In Italy Giaochano Ventura, a friend of Ozanam’s, together 
with Abbé Serbati, laid the foundations of political Christian Democracy 
in that country; Vincenzo Gioberti and Cesare Balbo favored Italian 
federation, and both were members of the Subalpine Government. Man- 
zoni, D’Ondes, and later Toniolo were other 19th century Italian Chris- 
tian Democrats. In the latter half of the century the Swiss De Courtins, 
the Belgian Pottier, and the Austrian von Vogelsang were also prominent 
in detaching Christians from laissez-faire and orienting them towards a 
study of social problems and corresponding legislative and organizational 
work.?5 

Pope Leo XIII and his Rerum Novarum had a profound effect on the 
development of Christian Democracy. His most famous encyclical was 
well received in liberal Protestant circles and by certain Socialist groups; 
it admitted state intervention in social matters and called for a family 
wage. Leo, who became known as the “Workingman’s Pope” because he 
sided with labor, proposed mixed corporations of workers and employers 
but accepted class syndicates, provided that an agreement among all 
factors of production be reached. He stressed the social function of 
property and pleaded that it be spread over all social classes as a means 
of preserving the human personality and the consistence of individual 
families. By turning the Christian world towards a study and remedy of 
the worker’s problems, and condemning the hostility of conservative 
Catholics to reforms, he fostered a true social mentality among student 
and cultural groups as well as among the working classes.?® 

Since this analysis is naturally limited in scope, a discussion of the 
various parties must be cursory if it is to include the Italian, French, and 
German parties, and to a lesser degree the Belgian, Dutch, and Austrian 
Christian Democrats. 

In Italy groups were organized locally as early as 1900, but it was not 
until 1919 that Luigi Sturzo established the national Popular Party based 
on Christian Democrat principles. This party won 107 seats in a Chamber 
of 535 in 1921 and played a prominent role until Sturzo was exiled by 
Mussolini, who forced the dissolution of the party in 1926.27 Younger men, 
most notably De Gasperi, continued to develop the movement under- 
ground, so that by June, 1944, it was the largest party in the Giunta 
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(united resistance groups), which was the basis for the Bonemi and 
Parri governments. De Gasperi became premier in December, 1945, and 
has been chief executive ever since.2* The Christian Democrats were 
the largest party in the Constituent Assembly, elected in June, 1946, when 
they polled 35 per cent of the popular vote; they dominated the drafting 
of the Constitution,2® which came into being on January 1, 1948, and 
voted for the Republic in the June, 1946, referendum. As the MRP has 
the backing of the JOC and CFTC, so does the Italian Christian Demo- 
crat Party have the support of the Italian Association of Christian Work- 
ers (ACLI), and the party is strongest in the industrial north, as the 
1946 and 1948 election statistics prove.*® The internationally important 
elections of April, 1948, brought the Christian Democrats their greatest 
victory, polling 49 per cent of the popular vote and winning 307 of 574 
Chamber seats, to gain an absolute majority in the Chamber.*? The De 
Gasperi government contains eleven Christian Democrats, four right-wing 
Socialists, three Republicans, two Liberals, and two independents.**? The 
Christian Democrats recognize that much is rotten in Italy and endorse 
taxing the rich and breaking up the feudal estates. Confida, the powerful 
landowner’s organization, which had previously been a regular contributor 
to Christian Democrat campaigns, proffered a large sum in 1948, but 
asked that the party go easy on agricultural reforms. Though hard-pressed 
for funds, De Gasperi did not take the money.** On the eve of the April 
election he declared that “Christian Democracy is the party of the little 
people; it repudiates the spirit of reaction and marches toward reforms 
and social justice . . . I’m in the center, and the center is shifting left.” ** 
De Gasperi broke with the Communists in May, 1947, when their con- 
tinued violence and non-cooperation in the government made it impossible 
to keep them in it further. In December, 1947, all the non-Communist 
parties (Liberal, Republican and dissident Socialists) were asked to join 
the government, which they did. In an effort to more successfully chal- 
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lenge Communist and Nenni-Socialist influence in labor, the Catholic and 
Saragat Socialist members of the Communist dominated General Con- 
federation of Labor broke away to form their own organization, called 
the Free Italian Labor Federation.** 

With the aid of the European Recovery Program, the De Gasperi 
Government has succeeded in checking the rise of prices, the fall of the 
lira, and unemployment. It has increased state control of the economy 
so that today it owns the telegraphs, 66 per cent of mining industry, 47 
per cent of the metallurgical industry, 73 per cent of the railroads, 90 per 
cent of air transport, 44 per cent of the telephones and many other sectors 
of the economy;** and has started agricultural reform.*? The Christian 
Democrats, like most other Italian parties, hope for the return of the pre- 
fascist colonies to aid the overpopulation problem, as well as liberalization 
of immigration barriers in other countries. They also seek inclusion in 
the Atlantic defense pact, although the party left-wing led by Giovanni 
Gronchi seems to oppose this.** The major internal problem now for 
the party is to make good De Gasperi’s post election boast: “We are 
not reactionaries; every social reform promised will be made.” *® 

Following the early French efforts mentioned above, a Christian 
Democrat nucleus was formed within Albert de Mun’s Ralliés in 1892. 
In the “era of good feeling” which succeeded the collapse of the Boulan- 
ger movement, the Ralliés (Catholics rallying to the Republic), joined 
with the Socialists to legislate important social reforms from 1892-1898.*° 
Succeeded in turn by the Sillonistes and the Young Republican League, 
and inspired by the Semaines Sociales, the Christian Democrat nucleus, 
led by Marc Sangnier, merged into the Popular Democrat Party.*t This 
party, which developed Georges Bidault, Henri Teitgen, and Francois 
de Menthon, reached its greatest strength in 1936 when it placed twenty- 
three deputies in the Chamber.*? In 1934 Francisque Gay founded the 
Christian Democrat newspaper L’Aube, which is today the party organ 
of the MRP. The young Popular Democrats played a conspicuous part 
in the resistance, most notably Bidault, who was chairman of the Na- 
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tional Resistance Council.**? With the support of the Jeunesse Ouvriére 
Catholique (JOC)** and the French Confederation of Christian Workers 
(CFTC), the old Popular Democrats emerged from the war as the 
Mouvement Républicain Populaire. The MRP has been weil represented 
in all nine French governments since the liberation, except that of Leon 
Blum (Dec. 12, 1946- Jan. 12, 1947), and was mainly responsible for 
the drafting of the Constitution approved by referendum in 1946, although 
it had to make important concessions to other parties, resulting in its 
split with De Gaulle, who opposed it.*® From that time on the MRP 
began to lose voters to De Gaulle. It polled 26 per cent of the vote in 
the national election of November, 1946,* but dropped to 10 per cent 
in the municipal elections of November, 1947,*7 on account of the rise 
of De Gaullism and the unrest engendered by Communist tactics. The 
first Schuman government (Nov. 22, 1947- July 19, 1948) signalized the 
organization of the Third Force: Socialists, Popular Republicans, and 
Radicals who have tried to steer a middle path between Communism and 
De Gaullism. With 166 of 618 Assembly seats, the MRP has continued 
its role as the bulwark of the Third Force in the subsequent governments 
of Marie, Schuman, and Queuille.“* The Queuille cabinet of thirty-one 
ministers includes nine Popular Republicans, one of whom, Robert Schu- 
man, is foreign minister.*® Split by internal dissensions as well as by 
pressure from without, the Third Force weakness has been most recently 
evidenced by the elections to the Council of the Republic in October- 
November, 1948.°° The MRP organ L’Aube consistently criticizes the De 
Gaullists as well as the Communists and has refused to accede to De 
Gaulle’s representations for a merger.® It repeats that in spite of electoral 
losses, the party must stick to its progressive social and economic program 
and work loyally with others to preserve the Fourth Republic.®? L’Aube 
claims that the MRP Minister for Supplies, Coudé du Foresto was de- 
feated in the November, 1948, elections to the Council of the Republic by 
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“powerful economic interests” who opposed his insistence on price con- 
trol.5* Leon Blum, the venerable Socialist, has declared that the MRP 
“has created a party of Christian Democracy, and even a party of Chris- 
tian Socialism,” and praised the MRP for its clinging to liberal principles, 
while at the same time deploring the RPF (Gaullist) “retrogression to 
the past.”°* The MRP opposes state absorption of non-profit private 
schools, mostly Catholic, on the grounds that this penalizes parents who 
desire these schools for their children financially, and thus limits their 
free choice. It has introduced a bill to reform the nationalized industries 
(of which there has been much criticism)** along the lines of the British 
public corporations. It also seeks to amend some of the constitutional 
provisions which it considers favor the traditional instability of French 
governments.°® The MRP, better than any other French party, seems to 
have solved the problem of combining democratic organization with party 
discipline. Its local organizations, unlike the Communist cells, enter ac- 
tively into the preparation of party policy. The MRP has departmental 
federations, an annual national congress, and a national committee of ten 
members chosen by the national congress, forty-five members of the 
National Assembly party group, fifteen members of the Council of the 
Republic party group, and the MRP cabinet ministers. Thus, in contrast 
to the Socialists, the parliamentary group has the dominant voice in the 
highest party councils.*’ 

In 1852 a Catholic party was formed in Prussia by the Reichensperger 
brothers primarily to restore those provisions of the 1850 Constitution for 
religious and educational freedom which had not been realized for two 
years. It adopted the name “Centre” in 1858, but went out of existence 
in 1867. In 1870 the Centre Party for all Germany was created by the 
Reichenspergers, Savigny, Kahler and Mallinckrodt. In 1874 when Wind- 
thorst became its leader, the party defended freedom of religion and 
education to defeat Bismarck’s Kulturkampf and then cooperated with 
the “conservative-socialist” to enact progressive social legislation in the 
spirit of von Ketteler, who had championed the cause of labor in the 
Frankfurt Assembly. Increasing in size and influence, the Centrists 
became one of the most important Empire parties and included both 
conservatives and Christian Democrats. Beginning in 1906 the inter- 
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denominational idea began to change the originally Catholic Centre 
Party into a party more broadly German.** During the period of the 
Republic the Centre Party was led by Erzberger, Marx, Wirth, and 
Bruening, and maintained a steady Reichstag average of about ninety-two 
deputies while the other republican parties were losing voters to the 
Communists and Nazis. With Hitler’s accession to power in 1933 the 
Centre Party, together with the other non-Nazi parties, was suspended. 
Led most notably by the trade unionist Jacob Kaiser, the old Centrists 
played a major role in the underground resistance,®® and then created 
the Christian Democratic Union, consisting of Catholics and Protestants 
who had seen at first hand the evil results of state worship to the exclusion 
of moral values and who desired to resurrect constitutional government 
on a federal basis, while at the same time achieving a genuine renovation 
of social and economic life. The CDU strength was reflected, when as 
a result of local, provincial, and state elections in 1946, it polled 48 per 
cent of the vote in the American zone, 37 per cent in the British zone, 
and 56 per cent in the French zone, the largest popular vote of any 
party in all three. In most state governments the CDU and Socialists 
have formed coalitions and drawn up democratic state constitutions. 
The CDU is the largest party in the Bizonal Economic Council, presided 
over by Dr. Erich Koehler of the CDU. The chairman of the Council of 
States is Dr. Hans Ehard (Minister President of Bavaria), also a Christian 
Democrat (the CDU is called the Christian Social Union in Bavaria). 
The chief executive of Bizonia is Dr. Herman Puender, mayor of Cologne 
and member of the CDU. The Union sought a coalition in Bizonia with 
the Socialists, but this did not materialize since the latter insisted they 
alone should select the Economic Council.*t At Bonn the CDU, led there 
by Dr. Konrad Adenauer, has drawn up, together with the Socialists and 
the Democrats, the draft of a constitution for Germany.®? Collaboration 
with the Socialists has been most successful in North Rhineland-West- 
phalia, where the coalition has passed some notable land and industrial 
reform measures, and in Hesse, where a limited nationalization program 
is under way. As a trade unionist, Jacob Kaiser, who led the CDU in 
the Soviet zone until expelled by the Soviets, especially desires continued 


58Dolf Sternberger, “Party and Party Systems in Post-War Germany,” Annals of the American 
Academy of Political and Social Science (Nov., 1948), P. 20. 

8 Gabriel A. Almond, “The German Resi M * Current History (May-June, 1946), 
3246; Rudolf Pechel, Deutscher Widerstand (Ziirich, 1947); Ulrich von Hassel, Das Todas 
Deutschland. 

® For the constitutions see J. Pollock, Change and Crisis in European ag ag! An bg : Rinehart, 
1947), p. 41; State Department Publication 2783, pp. 191-211; coo Dec., . 284. 

1 Sternberger, op. cit., p. 28. 

® For Bonn constitution see New York Times, June 8, July 7, Aug. 29, Sept. 6, Oct. 16, 1948, Jan. 3, 
1949. Strangely enough the Socialists want a Senate such as in the United States, whereas the 
Christian Democrats desire a Second Chamber represented according to population. 
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cooperation with the Socialists, but deplores the untempered attacks on 
the CDU by Socialist leader Kurt Schumacher, such as his declaration 
at Diisseldorf that “the Christian Democrats are the fifth column of 
world Bolshevism.” ® 

There are considerable differences of opinion between the left and 
right wing of the CDU, led respectively by Kaiser and Adenauer. There 
are also differences between the party organizations in the various states 
and zones. The CDU does not have a centralized national organization 
but only a loose coordinating committee which is called “Arbeitsgemein- 
schaft der Christlich-Demokratischen Union und Christlich-Sozialen 
Union.” Municipal and provincial elections in the three western zones 
in 1947 and 1948 indicate slight drops in CDU voting strength, although 
not enough to change their dominant position.** Its principal problem 
is to keep its various factions united. 

In Belgium a Christian Democrat nucleus was formed in the Catholic 
Party which has dominated Belgian politics ever since its inception in 
1847, and by the 1930’s the Christian Democrat group within it had 
begun to cooperate with Socialist groups to solve common social and 
economic problems. This was the era of cooperation between Van Zee- 
land and De Man. The influence of the Christian Democrat nucleus 
was largely responsible for stopping the Rexist threat in 1936. Today the 
Christian Social Party, successor to the old Catholic Party and non- 
denominational, is dominated by young Christian Democrats who distin- 
guished themselves in the resistance. The first party of Belgium, with 
92 of 202 lower chamber seats, it is participating in a coalition government 
with the Socialists, and the two parties have cooperated to legislate for 
“structural reforms” of industry. Friction continues between them how- 
ever on the Leopold question and the school dispute.*® The PSC (Parti 
Social Chrétien) won 46 per cent of the popular vote in the February, 
1946, national elections, and the Spaak government of nineteen includes 
nine Christian Socialists.** 
® Quoted in CIP, Nov. 13, 1948, p. 2. 


“ There still remains a small Centre Party in the British zone with which the CDU seeks a common 
program; see CIP, Aug, 21, 1948, p. 3. The CDU sustained some losses in Bavarian municipal 
elections in May, 1948, but at the same time showed slight gains in similar elections in N. 
Rhineland-Westphalia. See Summary of Major Developments in American Foreign Policy eo 
ings Instit.), May-June, 1946, 1948, p. 29; New York Times June 1, 1948, p. 16, and Sept. 6, 1948. 
The CDU has also lost ground in Lower Saxony and Schleswig-Holstein. In Berlin it dropped 
from 23.8 per cent of the popular vote to 19.4 per cent. 


% The best discussion of Belgian politics is a doctoral thesis by Carl H. Hojer, Le Regime Parlementaire 
Belge, de 1918 a 1940 (Uppsala Och Stockholm; Almquist Wiksella, Biktrayers AB, 1946). PSC 
chairman Edm le Schryver has written “Le Parti Social Chrétien,” Annals, Vol. 247 (Sept., 
1946). See also ‘The Constitutional Crisis in Belgium,’’ Foreign Affairs, Jan. 1946; “Belgium 
and Her Probleme,” World by Vol. II (Oct., 1946). For relations between the Socialists and 
PSC see L’Aube s, daly 5, p. 4, and Aug. 13, p. , 1948. The PSC is split on whether to force 
a showdown wii Girt over Leopold or to finish the industrial reform plans in coopera- 
tion with the (L’Aube, Ju July 5, 1948). 

* For elections see Le Soir (Brussels), Feb. 25, 1946; W. N. Mallory, Political Handbook of the World 
(New York: Harper Bros., 1947), p. 10. 
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The old Catholic Party in the Netherlands, formed in 1888 by 
Hermanus J. A. M. Schaepman, was largely responsible for legislation in 
the Estates General which extended the franchise and aided the cause 
of labor. Called today the Catholic People’s Party, it lives up to Christian 
Democrat principles, and in cooperation with the Socialists is achieving 
industrial reforms similar to those already enacted in Belgium. The 
largest party of the lower chamber with 32 of 100 seats, it seems likely to 
continue its dominant role in Dutch politics. In the Netherlands, where 
the harmony between Socialists and Christian Democrats has been en- 
hanced by a democratic solution of the education question, political life 
appears to be more stable than in any other of the continental European 
states, which indeed is in keeping with national tradition.** The People’s 
Party polled 31 per cent of the popular vote in the July, 1948, national 
elections and the Drees government of thirteen ministers includes six 
of its members.®* 

The Christian Democratic People’s Party in Austria polled 50 per 
cent of the vote in the elections of November, 1945, to give it an absolute 
majority (84 of 165 seats) in the legislature.*® The Figl government, a 
coalition of the People’s Party and the Socialists, contains seven People’s 
Party ministers, including the Foreign Minister, Karl Gruber. Led by 
young, aggressive resistance heroes (the top five leaders are all under 
forty-five), the party is determined, together with the Socialists, to main- 
tain Austrian independence in the face of Soviet pressure and to continue 
their reform of the economic structure. The People’s Party is largely a 
continuation of the old Austrian Christian Social Party but divested of 
the latter’s authoritarianism. Although it is claimed by some that the 
People’s Party is not genuinely Christian Democratic, there seems little 
question but that at least its leaders, Figl, Gruber, and Hurdes, are true 
democrats. Hurdes, Minister of Education and General Secretary of the 
party, reflected the party’s new tone when he declared that “Austria 
needs a radical policy embodying economic and social change” but that 
the ends must be “freedom and democracy, not class struggle or na- 
tionalism.” 

The actions of the various Christian Democratic parties in Western 
Europe since World War II seem to have largely supported their claim 
to being a new political force with a broad base, opposed to Communist 


® Dutch governments during the reign of Wilhelmina averaged three years in length. Dutch politics 
are described in Contemporary Europe, A Symposium (New York: D. Van Nostrand, 1941), pp. 
179-181. See also H. C. Tuow, “The Resistance of the Netherlands Churches,’’ Annals, Vol. 245 
(May, 1946), pp. 149-161; The Urgency Program of the Catholic People’s Party (The Hague: 
Secretariat General, 1946); J. J. Quigley, “‘Education in the Netherlands,” Catholic Education 
Review, June, 1939; Chicago Tribune, Aug. 8, 1948, p. 2. 

® New York Times, July 9, 1948; Chicago Tribune, Aug. 9, 1948. 

® New York Times, Nov. 26, 1945; Tablet (London), Sept. 29, 1945. 

® Quoted from CIP, Oct. 11, 1947, p. 2. 
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and Fascist totalitarianism alike and devoted to extending economic well- 
being within the framework of political democracy. Although still largely 
Catholic, these parties feel that they can no longer be validly charged 
with “clericalism.” Part of their following is still conservative, but at the 
same time the Christian Trade Unions support them, and the French 
MRP and the Italian Christian Democrats have consistently drawn heavy 
support from their industrial northern areas. Further, the European 
Christian Democratic leadership is primarily and undeniably liberal and 
progressive, in the finest tradition of democracy, and high tribute has 
been paid them by Socialists Blum, Saragat, and Spaak. In their ability 
to live up to their name, to keep their various factions united, and to 
work harmoniously with evolutionary Socialists?! and other democrats, 
lies their continued success. 


71 For Christian 7. ea cooperation see G. L. Arnold in Nation, Dec. 11, 1948, and CIP, 


Dec. 18, 1948, pp. 3, 4. 
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FRANCE BETWEEN EAST AND WEST* 


Henry W. EHRMANN ? 
University of Colorado 


I 


the foundation of the Cominform, when Soviet Russia an- 
nounced its stern “Who is not for me is against me,” French foreign 
policy had endeavored to steer a course of neutrality between the 
two giant powers. Where the Quai d’Orsay could not affect aloofness, it 
did not hesitate to take a position which, as in the German question, was 
at variance with either or both sides. Such an attitude was to a large 
extent determined by a projection of dreams of resistance days. Though in 
fact inter-party and inter-group bickering had plagued the underground 
movement, there had existed the simplified belief—a disastrous over-sim- 
plification as it turned out—that apart from a small group of traitors the 
entire nation could be united in an effort of political reconstruction and 
economic recovery. De Gaulle was looked upon as the uncontested leader 
of a novel kind of patriotic Popular Front,? embracing communists and 
liberals of all shades. The proposals for a constitution for the Fourth Re- 
public which emanated from the underground and left their imprint on 
the work of both Constituent Assemblies* attempted to establish upon the 
foundation of a modern pluralistic democracy a planned economy frankly 
favoring the social aspirations of the masses. 

It was further hoped that a regenerated French Republic would 
easily be able to keep at equal distance from both Soviet Russia and the 
United States, which were expected to continue their coalition, however 
uneasy, into times of peace. Domestically France promised to furnish the 
proof that a synthesis between East and West was possible. In Europe 
she believed herself to be admirably fitted to serve the convergent inter- 
ests of the two new masters of the world, both extraneous to the conti- 
nent, by preventing Germany from ever rising again. Yet the disintegra- 
tion of the sentimental pseudo-unity between French Communists and 
non-communists has been as rapid as the dissolution of the wartime 
coalition. The outbreak and steady intensification of the “cold war” have 


*Paper read at the Second Annual Meeting of the Western Political Science Association, Denver, 
November 26-27, 1948. 


1 The author is obliged to the Council on Research and Creative Work of the University of Colorado 
for a grant-in-aid enabling him to secure many of the materials on which this paper is based. He 
also wishes to express his gratitude to Miss Ellen Jackson, Documents Librarian, for irivaluable 


2See Raymond Aron, Le Grand Schisme (Paris: Gallimard, 1948), p. 182. Where the present paper 
seeks to describe the French dilemma as seen through French it has drawn on Aron’s lucid 
analysis (without identifying itself with his conclusions) as well as on the magazine Esprit, 
published in Paris by Emmanuel Mounier. 


3 For details see Gordon Wright, The Reshaping of French Democracy (New York: Reynal and Hitch- 


cock, 1948), esp. Ch. 
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reacted upon internal developments in France in such a way that the 
country is now giving the most elaborate expression to all the problems 
which have beset present-day Europe, without solving any of them.‘ 

The traditional weaknesses of French democracy have been aggra- 
vated to the breaking point. Since the ejection of the Communists from 
the government and the formation of de Gaulle’s strong anti-communist 
party, the rather short-lived French cabinets have been lacking in popular 
support. At the last direct consultation of the electorate in the muni- 
cipal elections of 1947, the three parties forming the present governmental 
“majority” obtained approximately 33 per cent of the votes. In the fall 
of 1948, public opinion polls indicated that in a general election 16 per 
cent would vote for the Socialist party, only 9 per cent for the Mouve- 
ment Républicain Populaire (M.R.P.) and 8 per cent for the Radical- 
Socialists. Hence the numerical strength of the middle parties has re- 
mained stationary at best. The efforts at forging a dynamic “Third 
Force,” opposed to both Communists and de Gaulle, are generally con- 
sidered to have failed to such an extent that the very term Troisiéme 
Force has disappeared from the political vocabulary. Instructions sent out 
from the Paris headquarters of the participating parties to establish closer 
contacts on the departmental and local levels were usually considered 
impractical and hence disregarded. While the indirect designation of the 
Councillors of the Republic in October and November, 1948, cannot be 
used to gauge the present party predilection of the voters, it furnished 
yet another example of the lack of cooperation among the middle parties. 
The extent of uneasiness prevailing within the ranks of these parties is 
clearly demonstrated by the results of the poll of September, 1948. Only 
39 per cent of those who declared they would vote Socialist considered 
the Third Force the best governmental formula; 29 per cent of the 
Radical-Socialist voters and 41 per cent of the M.R.P. voiced a similar 
opinion. At the same time 29 per cent of the Socialist and 36 per cent 
of the M.R.P. would-be voters were in favor of an immediate dissolution 
of the Chamber—which would undoubtedly lead to an electoral defeat 
of the present cabinet. 

In the absence of effective parliamentary government, interest groups, 
organized or not, have rendered impossible the working of the new con- 
stitution, as if to demonstrate that its basic assumptions were absurd. If 
there is any unanimity between consumers and producers, both rural and’ 
industrial, it is directed against the wastefulness of an experiment in 
economic planning and sham socialism, though the criticism itself reveals 


* Aron, op. cit., p. 223. 


5 For these and the following opinion poll figures see Institut Francais d’Opinion Publique, Sondages, 
Vol. X (1948), esp. pp. 209, 211, 224. 
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complete dissent as to its reasons and motives.* France is caught not only 
in perplexities of her own, but simultaneously in those of a Europe beset 
by two forces both real and mythical: the Red Army and the American 
dollar. Contrary to earlier expectations, the Soviet Union and the United 
States are now acting as continental powers. 

It is difficult to assess the exact number of Frenchmen who would 
welcome the Red Army as liberators. Because of their as yet unbroken 
hold on the ranks of organized labor, the actual influence of the Com- 
munists is probably greater than their numerical importance. The muni- 
cipal elections in the fall of 1947 showed a reflux of their votes even 
in the big cities.* Since then the reluctance of the Communist Party to 
take any step that would hasten general elections does not indicate an 
increased self-confidence. Public opinion polls indicate that between 
October, 1947, and July, 1948, the number of Communist sympathizers 
has diminished from 28 to 25 per cent. Only of late has an increase 
been noted. Even by making generous allowance for the Communist 
side it can be asserted that approximately 70 per cent of the nation is 
definitely opposed to any domination of Western Europe by Soviet Russia. 

Since neutrality is no longer possible, Frenchmen, faced with a deci- 
sion between East and West, have chosen the West. But the country is 
asking itself whether the abandonment of its neutrality condemns it to 


become a mere pawn in the game of power politics, and whether there 
can be any mitigation of the pains of mutilation to which the continent 
is being subjected. 


II 


It has been demonstrated, most penetratingly by the so-called Monnet 
Plan,® that the weakness of the economic armature of France antedates 
the Second World War and the occupation. Between 1913 and 1938 the 
share of France in the industrial production of the world had fallen from 
7.2 per cent to 5.1 per cent, in the production of wheat from 8.5 per cent 
to 5.3 per cent, and in global exports from 7.3 per cent to 3.8 per cent. 
National income had: remained all but stationary after an increase of 
almost 40 per cent in the first decade of the century.® In 1946, per 


®See P. L. Simon, “Bilan sans gloire de l’économie francaise,’”” Esprit Vol. XVI, (1948), pp. 534-9. 

7 Examples are: In Paris from 30 per cent of the votes cast in November, 1946, to 27 per cent in 
October, 1947; in Marseilles from 47.3 per cent to 37 per cent; in Lyons from 24.8 per cent to 
yd per cent; in Toulouse from 29.1 per cent to 25.2 per cent; and in Nice from 37.6 per cent to 

4 per cent. 


8 Présidence du Conseil, Rapport Général sur le Premier Plan de Modernisation et d’Equipement (Paris: 
Imprimerie nationale, January, 1947). 


9 For a Colin Clark, The Conditions of Economic Progress (London, 1940), esp. pp. 98-109, 
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capita national income had fallen to a low of $214 as compared with 

$653 in the United Kingdom, $517 in Belgium, and $321 in the Nether- 

lan 10 
Although industries producing consumer goods are lagging seriously 

behind, the post-war efforts at modernization and increased output have 

not been unsuccessful. In June, 1948, the general index of industrial 
production surpassed figures for 1937-38 by 13 per cent as against an 
increase of 12 per cent for the United Kingdom, 33 per cent for Norway, 

50 per cent for Poland, and 71 per cent for the United States, but a 

decrease of 14 per cent for Belgium.’ Yet, in spite of the progress made, 

the governmental Commision du Bilan National has complained in its 
latest report that lasting economic advance and security, public welfare, 
social justice, and the independence of the country are increasingly threat- 
ened by inflation and general monetary instability. Since the writing of 
that report inflation and instability have become worse. The Monnet 

Plan had started with the assumption that there would be stability of 

wages and prices, and a balanced budget. Since these expectations have 

not been fulfilled, it has been necessary to adapt the program to the avail- 
able financial resources.?* 

How are the prospects for lasting economic recovery of France af- 
fected by the cold war (the French like to speak about la paix belliqueuse) 
and by the division of the continent? Only a few of the more salient 
facts can be discussed here.’* Inflationary pressure in present-day France 
is heavily increased, if not created by the country’s extremely precarious 
exchange position and by the shortage (at least on the white market) 
of foodstuffs and of agricultural products in general. 

In both directions the international allocation of coal and coke plays 
a pivotal role. French domestic coal production in 1947 reached pre- 
war level. The estimated requirements for the year 1947 called for coal 
imports of 17 million tons, of which only 15.7 million tons were found. 
In 1951 the gap between domestic production and requirements, accord- 
2 National Advisory Council on International Monetary and Financial Problems, Foreign Assets and 

Liabilities ri the United States and the Balance of International Transactions: ora Report to the 

Senate Committee on Finance (Washington, 1948), p. 131. 

11 See United Nations, Monthly Bulletin of Statistics (September, 1948), 23-8. These comparisons 
time were on the way to rec ‘or detailed indices of various industries see Présidence du 
Conseil Rapport su bremier Application en France du Prog de Relé 

Général du Plan de Modernisation et d’Equipment, y s des 

soins de l’Economie Francaise au Cours du Premier Semestre et de TAnée 1948 (Paris: 


primerie nationale, December, 1947), pp. 23-6 and passim. For = aan a oe of the monetary 
— Dieterlen, The Monetary Problem of France (New York: King’s Crown Press, 


See the well documented study Pas Me “Reviving the French Economy—ERP and Plan 
Monnet,”’ American WAY Vol. II » p. 258. 


h Reconstruction (New Haven: Yale Institute of Studies, 1948), Memorandum 
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ing to the estimates of the United States Department of State, will be close 
to 29 million tons. Until the summer of 1948 a substantial part of French 
coal imports, an average of one million tons a month, have come at heavy 
transatlantic freight rates from the high priced stocks of the United States.*® 
Poland is the only other possible source for the needed coal, at least until 
the output of the British coal mines expands and German coal production 
is restored to pre-war level. Polish coal production within post-war boun- 
daries has increased since the pre-war period by 100 per cent, her coal 
exports by more than 150 per cent. The recent Franco-Polish trade nego- 
tiations providing for increased imports of Polish coal were therefore 
a necessity. They were also in line with the report of the “Committee 
of Sixteen,” which assumed that by 1951 coal imports of the Western 
countries (mainly France and Italy) from Poland would be five times 
higher than from the United States; the State Department puts the ratio 
between United States and Polish coal imports in 1951 even higher at 
1:7.7. A Catholic, anti-communist French periodical greeted with un- 
mitigated joy and relief the news that the United States was negotiating 
with Poland over mining equipment to be installed in the Polish mines 
at an expense of $60 million, which would result in an annual saving 
for the Western countries of $500 million for coal imports from the 
United States.?* 

In order to overcome the serious and inflationary bottleneck of low 
agricultural productivity resulting to a large extent from an altogether 
insufficient mechanization, an increased steel production for the manu- 
facturing of tractors and harvesters is necessary. Even before the war the 
yield of wheat per acre was 50 to 80 per cent lower than in other countries 
of Western Europe; individual output lagged more than 50 per cent 
behind England and Holland. Compared with pre-war years French agri- 
cultural production for 1946-47 has fallen off another 25 per cent.!” 
During the same period the percentage of mechanization (6.4 per cent) 
compared most unfavorably with other countries of Western Europe.*® 


43 See the impassionate and only slightly exaggerated plea of André Philip, ‘‘France and the Economic 
Recovery of Europe,” Foreign Affairs, Vol. XXVI (1948), pp. 325. &. The data of the coal 
situation commented upon hereafter are extracted from Department of State, European Recovery 
Program Commodity Reports including Manp (Washi 1948), pp. 138-55; United 
Nations, Department of -Economic Affairs, Salient Features of the World Economic Situation, 
1945-1947 (Lake Success, January, 1948), pp. 204-16; United Nations, A Survey of the Economic 
Situation and Prospects of Europe (Geneva, 1948), pp. 157-9, and ibid., Post-War Shortages of 
Food and Coal (Lake Success, July, 1948), pp. 22, 35. The y thew saad in the Economic and 
Social Council of the report on “Salient F ially the ks by the Polish and 
French delegates contained in a supplement to the report (Lake Success, March, 1948, pp. 11-20, 
64-80) are of unusual interest since they reveal little known consequences of the East-West conflict. 


16 J. W. Lapierre, “Plan Marshall et Indépendence Francaise,” Esprit, Vol. XVI (1948), p. 253. 


1 The most recent report on the status of French agriculture, reading like a cry of distress, is contained 
in a report of the Conseil Economique, “Elements d’une politique economique de lutte contre 
Vinflation,” Journal Officiel (July 31, 1948), pp. 198-200. 


38 10.4 per -_ for Belgium, 13.9 per cent for Sweden, 32.5 per cent for Switzerland, 55.8 per cent for the 
Uni Kingdom; even Italy with 8.6 per cent is better off than France. (United Nations, 
awl of Economic Affairs, A Survey . . ., op. cit., note 15, p. 172.) 
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If the East-West division of the continent is one between the Europe of 
the horse and the Europe of the horse-power, it is obvious that in this 
respect also France occupies a most uncomfortable middle-position. 

Apart from the lack of mechanization, the insufficiency of food sup- 
ply and the ensuing steady rise of food prices are due to the reluctance 
of farmers to deliver goods to market as long as their pent-up demand for 
consumer goods cannot be satisfied. The shortage of domestic foodstuffs 
leads to increased imports and an aggravated trade deficit, thus producing 
inflationary pressures which react upon each other. 

The estimated French trade deficit with the American continent for 
1948 is about $1,760 million, after having amounted to $1,250 million 
for 1947. For the period April, 1948, to June, 1952, the total French 
deficit with the Americas will amount to at least $3,389 million.’® In 
1946, the French imports from the United States, excluding relief sup- 
lies, amounted to 31 per cent of the total imports as compared with 
11 per cent in 1938, while the proportion of French exports to the United 
States remained stationary at only 6 per cent of total exports.?° 

For the immediate future the impact of the described difficulties is, 
at least in part, being softened by Marshall Plan aid.2* But among the 
policy makers of Europe there is much anxiety about what will happen 
at the end of 1951 when the present program runs out. Official French 
plans aim at absorbing at that time at least 70 per cent of the dollar 
deficit.?? 

Is the answer to France’s difficulties and a condition of her recovery 
a considerable increase in trade between Eastern and Western Europe? 
The Committee of European Economic Cooperation assumed in its basic 
reports, especially after the intervention of Undersecretary of State Clay- 
ton, a substantial and steady resumption of the East-West exports of 
food, livestock feed, and timber supplies to almost pre-war level.?* It is 
easy both to under- and to over-estimate the incidence which a massive 
resumption of trade between France and the East could have. It is argued 
on one side that to seek a solution in imports from Eastern countries is 
nothing but wishful day-dreaming,** and, on the other, that “certainly” 


® Department of State, European Recovery Program, Country Studies: France (Washington, 1947), p. 75. 


21 For the impact of ERP aid in relation to the anticipated deficit in the balance of payments see 
Seymour E. Harris, The European Recovery Program (Cambridge, Mass.: Harvard University 
ee Présidence du Conseil, Rapport sur le Premier Semestre . » Op. cit., note 11, pp 


22 For a far more sceptical, though probably more realistic, view see I. Levy-Jacquemin, Grandeur ou 
Décadence du Plan Marshall, de Riviére, 1948), esp. pp. 21 ff, ff. 


% Committee of European Economic Co-operation, Vol. I, General Report (Washington, 1947), pp. 43 ff. 


*% This is the point made by William Diebold, Jr., ‘‘East-West Trade and the Marshall Plan,” Foreign 
Affairs, Vol. XXVI (1948), pp. 709 ff. 
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the economies of Western Europe are more complementary to those of 
Eastern Europe than to that of the United States.?5 

On the one hand it is certain that during the next four years Eastern 
Europe cannot supply much of the equipment, food, cotton, petroleum, 
and other industrial materials scheduled under the Marshall Plan for ship- 
ment to Western Europe. On the other hand, one-fifth of the latter’s 
trade deficit with the Western hemisphere is directly traceable to the 
shrinkage in imports from Eastern Europe.?* For France alone the pro- 
portion is probably higher and cannot be dismissed merely by a compar- 
ison with 1938 figures, which show a rather insignificant exchange of 
goods. First of all, the economic structure as well as the boundaries of 
Eastern Europe have changed, especially since the incorporation of Silesia 
into Poland; and, secondly, the general post-war phenomenon of the 
dollar shortage calls for a redirecting of trade channels. It is especially 
important that France, in order to stabilize her currency, develop her 
exports, and here the countries of Eastern Europe hold out a more perma- 
nent promise than the United States. 

The economic aspects of France’s position between East and West 
explain why French negotiators, together with their Swedish, Polish, Bel- 
gian, and Czechoslovakian colleagues, have exerted themselves to keep 
the United Nations Economic Commission for Europe and its Committee 
on Industrial Development and Trade alive in spite of the increasing 
cleavage between the Big Two. None of the Congressional modifications 
of the bill authorizing the Economic Cooperation Agreements has pro- 
voked as much uneasiness in Europe as the limitations imposed on the 
re-exportation to Eastern Europe of goods by countries receiving Marshall 
Plan aid.?? Should the political tension become so much worse that the 
efforts to maintain and intensify trade exchanges are defeated, France’s 
almost inextricable difficulties would be still further aggravated. 

Yet politically France has cast her fate with the West. It is quite 
possible that in other parts of the world there exists a true alternative 
between reaction fostered by “Wall Street capitalism” and Stalin’s “pop- 
ular democracy.” There is no such alternative in Western Europe.”* 


Il 


It remains now to consider how France views the chances of her 
independence in a Europe becoming the bastion of the United States, 
and what her place might be in a continent at bay. 


2% Paul Fraisse, “‘Les Francais face a leurs responsabilités,’’ Esprit, Vol. XVI (1948), p. 626. 

26See the dispatches from Geneva by Michael L. Hoffman, New York Times, February 8, August 22, 
October 10, and November 24, 1948. 

27 See e.g., Pierre Uri, “Une Stratégie Economique,’ Les Temps Modernes Vol. IV (1948), p. 39. This 
remarkable article strongly defends the Masshall Plan, denying its imperialistic character. 

28 Aron, op. cit., p. 8. 


FRANCE BETWEEN EAST AND WEST 81 


Various surveys conducted among the French population on the sub- 
ject of the Marshall Plan try to assess the extent of confidence and distrust 
on the part of Frenchmen and some of the specific reasons for their 
concern.?® 

According to the poll conducted by Elmo Roper in February-March, 
1948, 63 per cent of those that had heard about the Marshall Plan spoke 
out in its favor, 15 per cent were against it, with 22 per cent undecided. 
In the lowest income group (approximately the bottom 30 per cent of 
the population) only 46 per cent were in favor and 25 per cent opposed. 
As to the probable effect of E.R.P. only 52 per cent believed in its 
success (38 per cent of the lowest income group); 29 per cent (37 per 
cent) were convinced that it would be either bad or indifferent for the 
economic fate of their country. When compared with another survey 
conducted in July, 1947, the results of the poll indicate little change in 
opinion trends. When the sector of the population which knew about 
the Marshall Plan was asked to explain why the United States was giving 
aid to France, 26 per cent believed that this was done to get rid of 
goods (29 per cent of the middle- and 22 per cent of the low-income 
group); 13 per cent submitted that it was done with the intention to 
force a way into markets, (15 and 12 per cent respectively of the above- 
mentioned income groups); 14 per cent thought the E.R.P. a means to 
impose capitalism (13 and 21 per cent respectively). That the United 
States would try to exercise influence over business and politics by means 
of economic aid was the opinion of 41 per cent of the informed popula- 
tion (45 per cent of the low-income group). 

Earlier polls conducted in the summer and fall of 1947 showed that 
diffidence and anxiety were by no means confined to the Communist 
voters. Of the latter, only 69 per cent were convinced that the Marshall 
Plan would interfere with their country’s sovereignty, and 22 per cent 
of the Socialist as well as 12 per cent of the M.R.P. voters agreed with 
them. When asked whether they believed in a community of interests 
between the United States and France, 47 per cent of the Socialist voters 
and 35 per cent of the M.R.P. voters answered in the negative, and only 
among the partisans of the Right the skeptics were reduced to a minority 
of 15 per cent. 

In the spring of 1948, the uncertainty about future American policies 
was most outspoken: a mere 13 per cent believed that the United States 
would give Europe all the help she really needed, 44 per cent hoped 


2 Recent criticism of the public opinion “‘poll ” has pointed to deficiencies of the technique not only 
of prediction but also of the so-called issue-polls. The results of the surveys quoted in the text 
are subject to the same reservations. Nevertheless they give a general indication sufficiently 
accurate for the problems under discussion. The following data are based on Where Stands 
Freedom? A Report on the Findings of an International Survey of Public Opinion (New York: 
Time, 1948), esp. the answers to questions 20, 21, 23, 26; and from Institut Francais d’Opinion 
Publique, op. cit., p. 215. 
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for some help but not all that is needed, 10 per cent (14 per cent of the 
low-income group) were convinced that America would withdraw her 
support from Europe completely within the next few years, and one- 
third of the polled population was at a loss to forecast United States 
policies. When compared with the results in other European countries 
where similar surveys were conducted simultaneously, the answers given 
by the French revealed a much higher than average degree of skepticism 
about American reliability. 

From the spokesmen of parties and organized groups come warnings 
and reservations that correspond on the whole to the attitudes of the 
voters. The Communist propaganda themes against the E.R.P. are well 
known. At the Congress of the communist dominated Confederation of 
Labor (C.G.T.) in October, 1947, the Marshall Plan was sharply attacked 
as an instrument of pauperization and the “American Party,” i.e., all forces 
not outright hostile to the United States, was censured for its “vassallage” 
to a country frankly interfering in French affairs. A resolution adopted 
by the trade union delegates was sent to the Secretariat of the United 
Nations giving full support to the Russian disarmament proposals and 
denying to the present French government the right to speak in the name 
of the people. At the same time the nationalistic note in communist 
propaganda is undiminished; former Premier Schuman is ridiculed for his 
“inimitable Teutonic (in reality Alsatian) accent,” the communist daily, 
L’Humanité, promotes traditional French chauvinism, and General de 
Gaulle is vilified because he has sold out to the “Anglo-Saxons.” *° 

From what has been said it may be deduced that French Communists 
are no longer in a position to change the orientation of the country’s 
foreign policy. The obstacles to French recovery have been discussed here 
without mentioning the impact of the sabotage attempts of the communist 
trade unions. It is clear, however, that strikes and a frequently observed 
soldiering-on-the-job further hamper production and productivity. Thus 
the recent strikes of miners are estimated to have cost France a loss in pro- 
duction amounting to about the equivalent of four months’ imports of 
United States coal. The fact that an influential sector of the working 
class is bitterly opposed to the E.R.P. increases the general anxiety. Never- 
theless France’s position in Europe today will hardly be directly affected 
by communist efforts. 

The criticism against the United States voiced in the socialist press 
and in the journals influential among Catholic and liberal intellectuals 
is sometimes as sharp and often better substantiated than the communist 


I. “Autumn Storms in France,” Vol. XLIII pp. 11-15; B. 
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invectives. Facts are scrutinized which seem to indicate that international 
banking interests and American business concerns have entered such fields 
as electrical power supply with intentions which would hardly be com- 
patible with French efforts to develop the country’s own hydro-electric 
plants.** It is believed that American imperialism by its own internal laws 
of development will be driven into an aggressive foreign policy and to a 
subjection of European interests to American security. Conditions im- 
posed by the United States on countries receiving aid are criticized for 
their frank interference with the trade policies of Western Europe.*? 

It is true that the publications in which such warnings are raised 
do not reach a wide public, and that very little has been said in the gen- 
eral press and the parliamentary debates about possible unfavorable reper- 
cussions of the Marshall Plan. But such silence has been interpreted as 
an alarming indifference at best. Quite correctly a French observer has 
pointed to the fact that the serious problems for the countries receiving 
aid under the Economic Cooperation Agreements ** have been studied and 
discussed in a wholly different spirit in Great Britain and in France. In 
a country conscious of a high degree of national unity, and in the absence 
of any serious communist opposition, the British Parliament, the press, and 
the public have not hesitated to submit the provisions of the agreement 
to a critical analysis with an eye to the needs of Europe as a whole.** In 
the political and moral climate of the Fourth Republic the major non- 
communist forces in the country have not dared to discuss openly any 
implications of the aid plan lest they give new ammunition to the extreme 
left for its campaign of opposition 4 outrance.*® Another reason for avoid- 
ing a thorough discussion of France’s position under the Marshall Plan 
was the reluctance to air openly the fundamental differences which are 
plaguing the present governmental majority, especially in economic mat- 
ters. All French parties are violently torn asunder by the conflict between 
the proponents of a free economy and those who favor far reaching 
state control.** Almost every question concerned with the rehabilitation 


31 Combat, April 14 and 25-4, 1948. 


32 See Duret, “La Etats-Unis et La Révue Socialiste 
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of Europe under the E.R.P. is answered differently according to the 
preference for either of the two basic solutions. Hence the wavering of 
economic policies, practiced by the same government or by each succeed- 
ing cabinet, between inflation or deflation, and between releasing or 
tightening of controls. 

The fear that under such conditions unstable and inept governments 
will squander the dollar aid adds to the uneasiness about possible conse- 
quences of French reliance on the United States. If one cabinet after 
another feels so much pressed by immediate emergencies that instead of 
considering the help from the United States as pump priming, and instead 
of planning for long range recovery, they promote nothing but an artificial 
euphoria, the country, in July, 1952, may find itself with none of its basic 
problems solved. American aid to France in 1947 was not substantially 
inferior to that which is to be provided annually under the Marshall 
Plan, yet it has been shown that there are more reasons for pessimism than 
for optimism in evaluating the 1947 record. While the targets set by the 
Monnet and Marshall plans are not impossible of attainment, they are 
high enough to require the utmost social discipline from producers and 
consumers alike. If France, which holds an all important geographical 
position, should continue to be the weakest link in Western Europe in 
spite of having received 21 per cent of the total aid by the time E.R.P. 
will have run its course, the United States may well consider solving its 
security problems by means other than economic aid programs. In such 
a case a real danger to French independence could arise. 


IV 


A way out of present difficulties is being sought in a highly integrated 
Western Europe increasingly independent of the United States and yet 
willing and able to call a halt to Soviet expansion.*? That there can be 
no European unity without Frar.ce is obvious. But what role will France 
be able to play in the concert of a unified Western Europe? 

Even before, but increasingly since the Brussels Pact of April, 1948, 
a near frenzy for a federation of European states has developed in France. 
It has been said that today with the exception of a few fanatics everybody 
calls himself a “federalist.” ** 

The President of the Republic, in a speech of May 16, 1948, vindi- 
cated by his frank advocacy of a United States of Europe the ideas of 
an earlier “pilgrim of peace,” Aristide Briand. At a federalist convention 
at the Hague in the spring of 1948 not less than twelve former premiers 


37 For an ardent plea for Western Association see Barbara Ward, The West at Bay (New York: Norton, 
1948), esp. the table on p. 77, comparing the resources of Western Europe ai rw United States. 


38 Raymond Silva in the Cahiers du Monde Nouveau y, 1948), quoted wally Fag Domenach, “Quelle 
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of France and sixty former or present cabinet members were counted 
among the enthusiastic supporters of a close union among the Western 
nations. Paul Reynaud’s urgent appeal to call together in the immediate 
future a European constituent assembly caused considerable embarrass- 
ment among the non-French delegates. Until the Consultative European 
Council, at its meeting in January, 1949, reached its important decisions, 
the Five-Power treaties of Paris and Brussels were criticized in France 
mainly because they did not go far enough in welding the contracting 
parties together. Old concepts of sovereignty were considered to be en- 
tirely inadequate to solve France’s problems between the East and West.*® 

At the time of the Fortune poll in February-March, 1948, only 51 
per cent of those consulted in France had heard of plans to form some 
kind of union among Western European countries. It can be assumed 
that by now the number of informed persons will be substantially higher. 
Of those who had heard about the European union, 64 per cent were 
in favor of it, and only 21 per cent opposed the idea (52 per cent and 29 
per cent respectively of the lower income groups). While the Fortune poll 
suggested that there would be a closer political organization only among 
the nations of Western Europe, an earlier survey found that in September, 
1947, 47 per cent of all consulted were in favor of including the Soviet 
Union within a United States of Europe. The differences of opinion 
among the voters of the various parties were considerable: 78 per cent 
of the Communists, 63 per cent of the Socialists, 55 per cent of the 
Radical-Socialists, 38 per cent of the M.R.P., and 23 per cent of the R.P.F. 
favor the inclusion of Soviet Russia.*® Yet these results seem to indicate 
that an exclusively Western orientation of France, at least at the time of 
the poll, was viewed with misgivings by a substantial portion of the 
French public. 

The present impetus for a federated Europe has made strange bed- 
fellows. In Paris alone there are eighteen independent agencies and offices 
propagating an array of varying shades of federalism. In addition all major 
and minor parties and political groups, with the exception of the Com- 
munists, have expressed allegiance to the federalist idea in their programs 
and pronouncements. At the Socialist Party Congress in June, 1947, a 
movement for the Socialist United States of Europe fired the enthusiasm 
of the delegates. A few weeks earlier the National Convention of de 
Gaulle’s R.P.F. agreed unanimously that France because of its “geographic 
position and its traditional mission” should call a meeting of the constitu- 
ent states of a European Federation to assemble in Paris. Among the 


39 See e.g., Maurice Gassier, “Les Pactes de Paris et de Bruxelles et les besoins vitaux de 1’Europe,”’ 
Revue Politique et Parlementaire, Vol. L (1948), pp. 159-72, and J. F. Kover, “La politique inter- 
nationale: Maitre ou serviteur de la politique intérieure,”” ibid., pp. 250 ff. 
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most active promoters of federalism are leading exponents of big business 
interests, such as Raoul Dautry,*? the liberal Catholics active in the 
M.R.P., and the Christian trade unions (C.F.T.C.). Many of the elements 
which in pre-war days had been active in the fascist leagues or had abetted 
the policies of the Vichy government are known to have found in the 
side-aisles of the federalist church a convenient hiding place from which 
to pursue their violent anti-communist propaganda. Sufficiently enough 
the federalist ideologies feed principally on the writings of Pierre-Joseph 
Proudhon who had been a source of inspiration to French collaborationists 
and fascists.*? 

The widely varied background of the present-day advocates of Euro- 
pean federation expresses itself in differing concepts of the character 
and role of a Western Union. The socialists maintain that only the pre- 
dominance of democratic socialism in the major Western countries can 
really safeguard the peace, and are therefore accused by others of actually 
aiming at a unitarian rather than a federal rule. Liberals are afraid that 
the federalism of French capitalists is motivated by a desire to widen, 
in cooperation with American capital, the market of Western Europe 
in accordance with the needs of modern business. If the Western Union 
is constructed on such a basis, it is further feared that it will never 
achieve the independence from the United States which it needs for its 
prosperity and for its role as a balancing force between East and West.** 
It is obvious that the experience with Hitler’s New Order has taught many 
French progressives, however desirous of greater European unity they may 
be, not to accept joyously just any kind of unity. 

The issue of Franco-German relations is further influencing French 
attitudes towards a federated Western Europe. During its earlier period of 
neutrality the Quai d’Orsay allied itself frequently with Soviet Russia by 
insisting on the Potsdam agreement even when it had become obvious, 
at least in the western zones of Germany, that Potsdam had become a 
dead letter. With the new exclusively Western orientation of her foreign 
policy France gradually had to give up her resistance to a unification of 
occidental Germany. Wherever French spokesmen continue to argue 
that Germany be not put back on its feet to the detriment of its victims, 
the case is presented rather as a matter of priority than of principle.** 


versity Press, 1947), pp. 240-1, and J. Salwyn Schapiro, “‘Pierre-Joseph Proudhon, Harbinger of 
Fascism,”” American Historical Review, Vol. L (1945), pp. 714-37. 

43 See for an article containing many quotations from like-minded writers Charles Ronsac, “Les Etats- 
Unis Americains d’Europe,”” Esprit, Vol. 16 (1948), pp. 670 ff. The author concludes 
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Under the impact of the increasing tension between the two super- 
powers and the crystallization of plans for a Western Union, French 
thinking on the future of the German state has evolved considerably.** 
The fear of renewed German aggression has given way in many circles 
to a more realistic appraisal of Germany’s diminished power even after . 
the possible restoration of much of her industrial strength.** If Germany 
is no longer the principal threat, the destruction of her national unity 
by her fragmentation is not called for; it would, moreover, only lead to an 
increased acerbity of German nationalist feelings. Hence the entrance of 
Western Germany in a federated Western Union is no longer regarded 
as a convenient means of dissolving the national cohesion of a dreaded 
neighbor but rather as the answer to the danger arising for both countries 
from the “alternative between subjection to the Soviet police state or 
dictation by American capitalism.” 47 

When General de Gaulle, in recent pronouncements, joined with 
Soviet Russia and French communists in a sharp condemnation of Allied 
policy towards Germany, denouncing the status for the Ruhr as well as 
the setting-up of a unified Western Germany, he disappointed many 
French conservatives. Actually it only became obvious that the alleged 
unity of views between the General and the Third Force in regard to 
foreign policy had been more apparent than real. For a long time there 
prevailed in de Gaulle’s statements about world politics the same vague- 
ness which he has successfully maintained in regard to domestic affairs. 

However, it has been manifest time and again that the General still 
harbors thoughts of France’s grandeur. In keeping with his traditionalist 
views on European politics, views which seem to be shared by many 
officers of the General Staff and by some of the French diplomats, de 
Gaulle continues to be fascinated by the German question. For him the 
destruction of the German Reich is one of the main goals to be achieved 
by a federal organization of Western oe The General himself has 
spoken of the necessity for France to ‘ ” all those powers who wish 
to construct a free and balanced ine. André Malraux, de Gaulle’s 
propaganda chief, is convinced that “France must either reassume its 
leadership or die,” and that “there cannot be a vigorous Europe unless 


43 For a very complete survey of present trends, based recent observations and a careful study of 
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it is grouped around France.”** De Gaullists have added that this does. 
not mean French hegemony, but they have insisted that before unity can 
be achieved Great Britain should be brought to settle “the conflicts that 
periodically beset the Franco-British alliance,” which principally concern 
Germany and the Arab countries.*® A practical consequence of such an 
attitude has come to light even now, while de Gaulle is still kept from 
taking over the reins. Because of de Gaulle’s insistence that European 
defense should be based on France rather than on Britain, General Juin 
has declined to accept the post which was reserved for him under 
General Montgomery in the military alliance of the five powers. 

It is generally expected that if de Gaulle becomes Premier, he will 
insist on burdening the anemic French economy with increased military 
expenses. This will aggravate inflation, social crisis, and trade deficit. In 
the press hostile to him, the General is often ridiculed for his anticipated 
efforts at rearmament which at the price of total economic ruin, will pro- 
vide an “operetta-army” able, in the case of war, to hold out a few days 
on the Rhine before being crushed by the masses of the Red Army.*° 

Equally serious, in case of de Gaulle’s advent to power, are the 
ideological difficulties which in all likelihood would arise between an 
authoritarian French regime and the liberal or socialist governments of 
some other Western countries. As Barbara Ward has put it: a de Gaullist 
government “might be as much of an obstacle to French participation in a 
wider scheme [of Western unity] as is the government of General 
Franco an obstacle to Spain’s playing any part in the Marshall Plan.”** 
The de Gaullist press has spoken with unmistakable contempt of the 
various leaders of the “international Third Force” (i.e., the Benelux and 
Scandinavian countries, England, and Italy) as “incapable of saving 
Europe.” 

Here then is yet another, possibly the most crucial, of the country’s 
predicaments. France needs internal unity and strength if she is to play 
a significant role in welding together the powers of Western Europe. The 
man who is considered by many of his compatriots able to give the 
country a greater unity of purpose might well wreck the frail chances 
of a more perfect union among European nations. 

48 André —— and James Burnham, The Case for de Gaulle (New York: Random House, 1948), 
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E political importance of the eleven Western states is becoming 
increasingly evident. With seventy-one electoral votes and ap- 
proximately 6,342,000 popular votes cast in the 1948 election, this 

area is receiving more attention from the national party organizations 

than ever before. It is also obvious that the electoral and the Senate votes 
of this region are proportionately greater than its popular vote. Conse- 
quently the support of the Western states is vigorously sought by all 
parties. It is significant that they outnumber by thirty-one the electoral 
vote of the New England states; they fail by only twenty of equaling the 
electoral vote of the Solid South, and by twenty-two of equaling Min- 
nesota, Wisconsin, Iowa, Illinois, Indiana and Michigan. With the Demo- 
crats relying upon the Solid South and the border states, and with 
the Republicans relying upon their strength in the Northwestern states 
as starters in a campaign, the Western states become extremely signifi- 
cant. The manufacturing East and the agricultural West are no longer 

GOP strongholds. The late President Franklin D. Roosevelt attempted 

to permanently win the agricultural West to the Democratic party, thus 

hoping to force a wedge between the two major wings of the Republican 

party—the manufacturing East and the agricultural West. Since 1932, 

the Democratic presidential candidate has carried all eleven of the 

Western states twice, in 1932 and 1936. In 1940 only Colorado voted 
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Republican, in 1944 only Wyoming and Colorado were in the Repub- 
lican column, and in 1948 Oregon was the only Republican state in 
the area. Roosevelt’s strategy of conquering the West may be bearing 
political fruit, and the Democratic strength of these states may make 
the Democratic party’s dependency upon the Solid South less essential. 
Excepting Oregon, and possibly a few border states such as Wyoming 
and Colorado, is it possible that the rest of this group may become a 
Solid West? 

The degree of political flexibility and the apparent lack of emotional 
or traditional party affiliation on the part of voters in this geographical 
area is demonstrated by an analysis of the party identification of present 
office-holders. At present six of the eleven governors are Republican, 
but only Washington, Utah, Oregon, and Montana elected Republican 
governors in 1948. Peculiar local circumstances may account for the 
departure of Washington, Utah, and Montana from the general pattern 
of 1948, as all three states voted for President Truman. 

A political analysis of the representation of the Western states in 
the United States Congress gives a similar result. Of the twenty-two 
Senate seats, eleven are Republican and eleven are Democratic, but the 
Democrats won a majority of the Senate seats up for re-election. In 
this election the Democrats won twenty-five of forty-nine seats in the 
House. Oregon sent a solid Republican slate to the House; Wyoming’s 
sole representative is a Republican, but Arizona, Nevada, New Mexico, 
and Utah sent solid Democratic slates. California elected ten Demo- 
crats and thirteen Republicans, a net gain of one for the Democrats. 
Washington will be represented by four Republicans and two Demo- 
crats, and Colorado by three Democrats and one Republican. Idaho 
and Montana divide their delegation with one Republican and one 
Democrat each in the House. 

The composition of the state legislatures in these states also presents 
a mixed pattern. The Democrats control both houses in four states, the 
lower house in four more states, and are tied with the Republicans for 
control of the lower house in Wyoming. The Republicans control both 
houses in California and Oregon, and the upper chamber in five other 
states. Holdovers in Montana account for continued Republican control 
of the upper chamber in that state. As a whole, however, Democrats 
made substantial gains over their previous positions in the state legisla- 
tures. For example, they gained six seats in the California Assembly 
and three in the Senate. They captured all of the Senate seats and fifty- 
one of the fifty-eight seats in the lower chamber in Arizona. In sev- 
eral states, as in Idaho, the Democrats won either the upper or the lower 
house where previously they had controlled neither. 
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With the exceptions of California and Oregon, three major issues 
seemed to have chiefly influenced the election. First, labor, organized 
and unorganized, held the Republican-controlled Congress responsible for 
the Taft-Hartley Act, and feared increasing dominance of Congress by 
a party unsympathetic to the desires of labor. Second, and similarly, 
agriculture in the West, where the New Deal treatment of the farmer 
has gained enthusiastic allegiance, voted Democratic because of the 
slowness and indecision of the Eightieth Congress concerning agricultural 
policies. Third, it is evident that President Truman’s vigorous stand, as 
contrasted with Governor Dewey’s indefiniteness on group interest issues, 
won the support of many marginal voters. This pattern does not 
explain the results in California, where the Republicans made gains in 
their total votes in both rural and industrial areas. In this state, many 
new residents migrating from traditionally Democratic areas voted Demo- 
cratic for the national ticket, but often voted Republican for other offices. 
In California, initiative measures received more attention than the can- 
didates for office, and cross-filing has had the tendency, especially under 
Governor Warren’s leadership, to weaken the allegiance to the Demo- 
cratic party on state and local levels. Oregon can be accepted as prac- 
tically a one-party state. 

The West shows clearly the Republican problem of adopting prin- 
ciples (and tactics) which will win national and state elections. The 


party is confronted with the same old issue—shall it become more liberal, 
or remain the more conservative of the two major parties? It is obvious 
that the Progressive party not only did not attract voters, but relieved the 
Democratic party of the more extreme left-wing stigma. This indicates 
the Westerners are “liberal,” but not radical. They are in fact, if not 
in conscious theory, advocates of big government. 
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THE 1948 ELECTIONS IN ARIZONA 


Paut 
University of Arizona 


RESIDENT HARRY S. TRUMAN, as forecast by the Gallup Poll, 
P won the four electoral votes of Arizona in the November election, 

and the other Democratic candidates on the ballot, with only a few 
exceptions, were elected to the offices they sought. United States Repre- 
sentative John R. Murdock was returned to Congress, and Harold A. 
(Porque) Patten was chosen for his first term as the state’s other rep- 
resentative in the national lower house. Acting Governor Dan E. 
Garvey was the victor over his Republican opponent in the guberna- 
torial race. Democrats were also picked by the voters to fill the other 
elective, executive positions of state government. Democratic candidates 
captured all nineteen of the seats in the state senate and all but seven 
of the fifty-eight seats in the lower house. The Republican party, how- 
ever, increased its small minority in the lower house from five to seven 
seats. 

Ballots were cast by 184,323 persons, or 76.5 per cent of the 241,010 
registered voters. More persons participated than in any past election in 
the state, although the percentage of participation was slightly lower than 
in 1944, when 78.1 per cent of the registered voters went to the polls. 
The popular majority for Acting Governor Garvey, who had filled the 
office of governor since the death of Governor Sidney P. Osborn in May, 
1948, was somewhat larger than that for President Truman.’ 

Both President Truman and Governor Dewey made stops in Ari- 
zona in the latter part of September, only one day apart, as their trans- 
continental campaign tours took them across the state. Numerous state 
politicians boarded the campaign trains of their respective presidential 
aspirants to ride a stretch with them. Governor Dewey made five rear 
platform speeches en route from New Mexico to Phoenix, and in the 
capital city delivered a major address, on atomic energy. Governor and 
Mrs. Dewey posed with Hopi Indian village governors at Winslow, and 
at Wickenburg were serenaded by a mounted band whose members were 
dressed as cowboys. The president confined his speech-making to two 
rear platform talks at Yuma and Phoenix. Arizona Republicans system- 
atically endeavored to capitalize on what they conceived to be the over- 
whelming public sentiment for Dewey by identifying themselves with 
their presidential candidate and by urging the voters to place Arizona in 


1 Arizona’s United States senators, Carl Hayden and Ernest W. McFarland, were elected in 1944 and 
1946, respectively. Both are Democrats. 


2 Truman received 95,251 votes; o—, — Wallace, 3,310; and the Prohibition and Socialist-Labor 
presidential candidates 786 and 121, respectively. 
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the winning camp nationally by voting Republican. Numerous Demo- 
cratic state and local candidates, on the other hand, apparently con- 
vinced that the polls correctly calculated Truman’s chances, found it 
convenient to ignore the president in their individual campaigns for 
office. Senators McFarland and Hayden, however, reputed to be close 
friends of the president, stumped the state for Truman in the latter 
part of the campaign. The Arizona State Federation of Labor, at its 
annual convention in September, endorsed Truman and Garvey, but with 
respect to other Democratic candidates made no commitments.’ In 
addition to the Democratic and Republican parties, the Progressive, Pro- 
hibition, and Socialist-Labor parties had presidential candidates on the 
Arizona ballot. 

In the gubernatorial race, the Republican candidate, Bruce Brockett, 
a cattleman, criticized the Democratic state administration as inefficient 
and promised a cut in taxes through a reduction in expenditures. He 
also proposed a revision of the state constitution. The Republican state 
platform supported adoption by the voters of the enabling act for the so- 
called “right-to-work” or anti-closed shop amendment adopted in 1946 
and condemned mass picketing.t The Democrats stressed Acting Gov- 
ernor Garvey’s twenty years as a public servant, in municipal, county, 
and state government, while pointing out that his opponent lacked this 
type of experience and, in the words of a newspaper editorial, “as a 
good cowman . .. should be elected to return to his ranch.”® 

The issue of Communism was introduced in two phases of the 
campaign, but fortunately remained of minor proportions. One group 
of proponents of the proposed enabling act for the “right-to-work” 
amendment, in an endeavor to discredit the opposition, published an 
excerpt from a Communist party bulletin criticizing the proposed law and 
then stated that the “labor bosses are turning to every source in solicit- 
ing support to fight the Right-to-Work bill.”® After Acting Governor 
Garvey had vetoed as discriminatory and unnecessary the bill passed by 
a special session of the Arizona Eighteenth Legislature requiring all 
teachers to sign an anti-Communist affidavit, a “Democratic-Republican” 
club published an advertisement in several newspapers which read, “Just 
How Weak-Kneed Is the Acting Governor? He Vetoed the Anti-Com- 
munism Bill!’ 


3 Arizona Labor Journal, September 16, 1948; October 7, 1948. 
* Arizona Times, October 4, 1948; Arizona Daily Star, October 7, 1948; October 26, 1948. 
5 Arizona Daily Star, October 26, 1948. 


® Veterans’ Right to Work Committee, “Honest Factual Information a the ‘Right to Work’ Measure 
300,” (bulletin, 4 pp., no date). Copy in the files of the author. 


1 Arizona Daily Star, November 1, 1948. 


J 
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The five leading daily newspapers of Arizona editorially commended 
Dewey to their readers as a candidate for the presidency. These jour- 
nals were the Arizona Republic, the Phoenix Gazette, and the Arizona 
Times, all published in Phoenix, and the Arizona Daily Star and the 
Tucson Daily Citizen, both published in Tucson. The Arizona Daily Star, 
however, strongly supported the Democratic candidate for governor. 
Press support for President Truman as well as for Acting Governor Garvey 
came in part from the Arizona Labor Journal, a weekly newspaper pub- 
lished in Phoenix by the Arizona State Federation of Labor, and from 
the Southwestern Labor Record, published weekly in Tucson by the 
Tucson Central Trades Council. Many of the smaller weekly newspapers 
did not express a preference with respect to candidates. 

Nine measures or issues were on the ballot, and all were adopted 
by the voters. Four were constitutional amendments proposed by the 
state legislature; four were laws initiated by popular action; and one was 
a law enacted by the state legislature, but submitted to the voters through 
referendum proceedings for final action.2 The vote on issues was lower 
than the vote on candidates. 

The most spirited campaign revolved about Senate Bill 65, which 
the legislature had passed in 1947 to implement the “right-to-work” 
amendment. The bill, considerably more comprehensive and restrictive 
in nature than the amendment, had been placed on the ballot through 
referendum proceedings. Organized labor’s unsuccessful campaign to 
defeat the bill was spearheaded by the Arizona League for Political 
Education, while the most vocal group supporting the measure was the 
Veterans Right to Work Committee, organized on a state and local 
basis. Although the committee posed as the spokesman of the veterans 
with respect to Senate Bill 65, the large number of veterans in the ranks 
of organized labor denotes that the committee certainly did not repre- 
sent the views of thousands of ex-servicemen. In all probability the 
committee voiced the views of only a minority of the veterans and 
in terms of contributing veterans an even smaller number. In view of 
the large financial outlay involved in the skillful, well-organized cam- 
paign conducted on a state-wide scale by the Veterans Right to Work 
Committee, there is some basis for the speculation by organized labor 
that the committee may have been a front organization for anti-labor 
employer groups which feared that an open espousal of the measure 
might prejudice a substantial number of voters against it. Acceptance 
of the bill was recommended, however, by the Arizona Farm Bureau and 


8 The text of these measures is given in the State of Arizona Initiative and Referendum Publicity Pamphlet, 
1948. The pamphlet also contains a copy of a veterans’ bonus measure proposed by initiative 
petition which failed to gain a place on the ballot because of a ruling that the petition did not 
bear the requisite number of valid signatures. 


® Southwestern Labor Record, October 28, 1948. 
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nineteen other agricultural groups,’® the board of directors of the Phoenix 
Chamber of Commerce,’! and the state Republican party in its 1948 
platform.'* The copper companies, collectively the most powerful in- 
dustrial group in the state, were noncommittal, although favorable popu- 
lar action on the bill doubtless was not displeasing to them. Several 
hundred small business men of Tucson publicly urged defeat of the 
measure.** 

Other ballot propositions of note included an amendment which 
will require the governor to call a special session of the state legislature 
upon the request of two-thirds of the elected members of the legislature; 
a second which consolidates all county superior courts into one court; and 
a third which exempts council-manager cities, in employing city managers, 
from the provision of the state constitution which stipulates that every 
officer of state or local government must be a qualified elector of the 
political division in which elected or appointed. One of the initiative 
measures endorsed by the voters was intended to constitute Arizona’s 
first comprehensive merit system law, as it required the establishment of 
merit systems for the employees of state government and of the five 
Class 1 counties. The Arizona Supreme Court, however, declared the 
law unconstitutional on January 31, 1949.14 The voters also approved 
an initiative measure which provides for the creation of a separate merit 
system for the highway patrol division of the Arizona Highway Depart- 
ment and another which calls for the establishment of a public employees’ 
contributory retirement fund to provide retirement, disability, death, and 
withdrawal benefits for officers and employees of state government and, 
on an optional basis, for those of counties, cities and towns, and school 
districts. 

To interpret the Democratic victory in Arizona as indicative of a 
leftward trend in the economic and political attitudes of a majority of 
the voters probably would be erroneous, although doubtless many mem- 
bers of organized labor voted the Democratic ticket because of President 
Truman’s campaign pledge to work for the repeal of the Taft-Hartley 
Act and because of the plank in the state Republican platform endors- 
ing Senate Bill 65. Any genuine leftward trend doubtless would have 
caused the rejection of Senate Bill 65 rather than its acceptance by the 
voters when it was referred to them in the November election. The 
results of the election represent in large part the traditional Democratic 
loyalties of a majority of the electorate; indeed, despite the fact that 


% Arizona Republic, October 28, 1948, advertisement. 
14 Arizona Labor Journal, October 21, 1948; Arizona Times, October 28, 1948. 

32 Arizona Times, October 4, 1948. 

33 Arizona Republic, October 30, 1948; Arizona Daily Star, October 31, 1948; advertisements. 
44 Arizona Daily Star, February 1, 1949. 
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Arizona gave its electoral votes to the Republican presidential candidates 
in the 1920's, the state is sufficiently consistent in its Democratic affilia- 
tion to be regarded by many as a one-party state. Registration figures 
for the November election showed that approximately 81 per cent of 
the 241,010 registered voters had identified themselves as Democrats, 
while only about 18 per cent had listed themselves as Republicans. 
Republican fortunes probably were affected adversely by the fear held 
by many voters that a Republican national administration, with Earl 
Warren of California as vice-president, would be less friendly than 
a Democratic administration toward the proposed Central Arizona Proj- 
ect for bringing Colorado River water to central Arizona. 

Acting Governor Garvey and many other Arizonans are confident 
that the Democratic sweep in Arizona, coupled with the election of 
President Truman and a Democratic majority in both houses of Congress, 
will contribute to a friendly consideration by the president and Congress 
of the Central Arizona Project, long opposed by powerful groups in 
California. It is believed that Arizona stands high in the personal 
graces of both President Truman and Senator Barkley, because its dele- 
gation to the Democratic national convention last July yielded first to 
Missouri for the nomination of Truman and later to Kentucky for the 
nomination of Barkley. Four years earlier, at the Democratic conven- 
tion, the Arizona delegation had yielded to Missouri to permit the 
nomination of President Truman for the vice-presidency. Too, it is 
pointed out that three members of Arizona’s congressional delegation, 
by virtue of their posts on strategic committees, will be in a position to 
further the Central Arizona Project in the Eighty-first Congress.’® 


15 Senator Ernest W. McFarland and Representative Murdock will be members of the Public Lands 
committees in their respective houses, while Senator Carl Hayden will be ranking majority member 
of the Senate Committee on Appropriations and chairman of the Rules Committee. Because of 
the poor health of ailing Senator McKellar, who will be chairman of the Appropriations Committee, 
it is anticipated that Senator Hayden will play an influential part in the work of the Committee 
on Appropriations and on occasion will serve as acting chairman. 
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THE 1948 ELECTIONS IN CALIFORNIA 


Cuar.es H. Titus Nixon 
University of California at Los Angeles 


E 1948 victory came as a surprise to the Democrats. The Gallup 

poll had given Truman only 43 per cent of the California vote, and 

the Los Angeles Times estimated the day before election that he 
would obtain a mere 39 per cent. Some Democratic leaders, encouraged 
by what they sensed as a rising Democratic trend in the closing weeks of 
the campaign, were brash enough to suggest that if the election could 
be postponed until Thanksgiving Truman might carry the state. But 
few believed he could do it on November 2. 

The opinion polls were misleading and undoubtedly gave the Re- 
publicans here, as elsewhere, an unwarranted sense of confidence. But 
the disorganized character of Californian political life in general, and of 
their own party in particular, contributed to the Democratic gloom. 

In this state politics is largely a matter of pressures and personalities. 
California’s cross-filing law permits a candidate to compete in the pri- 
maries for the nomination of the opposing party as well as his own—a 
system which has heretofore worked to the advantage of the incumbents.’ 
Since California is strongly Republican in its state and local politics, 
the cross-filing law has had a devastating effect on the Democrats. In 
1946 they had no nominee to oppose Earl Warren in the final guber- 
natorial elections. This year they had candidates in only fourteen of 
the state’s twenty-three congressional districts, whereas the Republicans 
had candidates in twenty. 

With local candidates to carry the fight into little more than half 
of the state’s congressional districts, the Democrats were severely hamp- 
ered in their electioneering, especially as the attack on the Eightieth Con- 
gress was given primary attention. Since Democratic voters had given 
their party’s nomination to Republicans in nine congressional districts, 
in ten state senatorial districts, and in thirty-five assembly districts, it is 
not surprising that a heavy Democratic registration—2,892,270 Democrats 
to 1,908,208 Republicans—failed to reassure Democratic leaders. 

The faction-ridden Democrats, as well as the Republicans, were 
handicapped by the absence of strong party organization among the 
rank and file of voters at the precinct level. California is as free of 
regular party machines as any place in the United States. Although 
there are a few small personal machines, very local in character and 


1Dean E. McHenry, “‘Cross-Filing of Political Candidates in California,’ Annals of the American 
Academy, Vol. 248, pp. 226-231, Nov. 1946. See also the same author, “The Pattern of California 
Politics,” this Quarterly, Vol. I (March, 1948), pp. 44-53. 
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covering perhaps an assembly district or at most a congressional district, 
there is nothing which compares to the well-established political organi- 
zations in the East. ° 

In short, although in 1948 California’s Democrats lacked unity, 
leadership, confidence, organization, and money, they carried the state 
for Mr. Truman. They gained one seat in Congress, three in the state 
Senate, and six in the state Assembly. How did they do it? 

The pre-election despair of the Democrats stemmed from their 
belief that the 475,000-vote majority of 1944 would melt away under 
the heat of Wallace’s attack and the warmth of Governor Warren’s 
personal popularity. In the spring it looked as though the Progressives 
would win 500,000 votes in California, perhaps even 300,000 in Los 
Angeles County alone. An important element in the Truman victory 
is undoubtedly the collapse of the Wallace movement. Final figures 
showed Wallace with only 185,000 votes in the state and a mere 98,000 
in Los Angeles. But thirty-five to forty thousand more votes for Wallace 
would have presented the state’s electoral vote to Dewey. 

In the early stages of the Progressive movement, California ap- 
peared one of its major strongholds. In February, the Independent Pro- 
gressive party was able to obtain more than the 275,000 signatures neces- 
sary for placement on the California ballot. Robert Kenny, a 1946 
contender for the governorship, was leading a strong Democrats-for- 
Wallace movement which found support in some of the Democratic 
county committees; while many Hollywood notables who had been 
heavy contributors to the Roosevelt campaigns now gave their names 
and their funds to the Wallace organization. A dinner for Wallace 
at Ciro’s brought in $15,000 in one evening. 

The decision of the Progressives to enter the congressional races 
against liberal Democrats like Helen Gahagan Douglas and Chet Holi- 
field, both of whom had refused to play ball with the Progressives, 
was a major strategic blunder. Many Democrats who distrusted Presi- 
dent Truman had great faith in these two candidates, and the threat 
to their re-election raised doubts as to the real purposes of the Inde- 
pendent Progressive party. It was not until October 1—too late for their 
names to be removed from the ballot—that the Progressive candidates 
announced their withdrawal from some of the congressional races and 
gave their support to the liberal Democratic candidates (although they 
continued to oppose Clyde Doyle, a liberal Democrat and a member 
of the 79th Congress). These withdrawals came too late. Suspicion 
had been aroused, and the damage to the party had been done. 

In the congressional campaigns the seven Democrats who did not 
cross-file for the Independent Progressive party nomination won, and 
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Douglas and Holifield spurned Progressive support when it was offered 
in the later stages of the campaign. The four Democrats who obtained 
both Progressive and Democratic nominations in the primaries lost in 
November. 

Some Democratic candidates were apparently well advised to dis- 
avow any connection with the Progressive party; those doing so gen- 
erally increased their vote received over former campaigns, while two 
who had won both Democratic and Progressive nominations saw their 
1948 vote fall considerably below the vote received in 1944. 

The charge that the Progressive party had Communist leadership, 
together with the strong opposition from the A F of L and the CIO-PAC, 
spelled failure for the Progressives in California. Furthermore, the iden- 
tification of the Progressives with the extreme left served to protect 
Truman’s 30,000-vote lead over Dewey and freed those Democrats who 
did not seek the Progressive nomination from the Communist smear to 
which they had frequently been subjected in previous campaigns. The 
isolation of the left-wing interests into the Independent Progressive party 
may even have facilitated the return of some conservative Democrats 
who did not believe the Democratic party was big enough to hold both 
Henry Wallace and themselves. 

If the collapse of the Progressive movement contributed in large 
measure to the Truman victory, the complacent character of the Repub- 
lican campaign was also significant. California Republicans accepted 
the Dewey strategy of a “high-level campaign” which turned out to 
have a low level of excitation and appeal. The character of this strategy 
is revealed in the directives given to Republican speakers in southern 
California. They were warned that the campaign was “to be a con- 
structive one, and not one of personalities.”* Speakers would “please 
make no personal attack on the Democratic incumbents during the cam- 
paign.” In addressing the Republican organizations, speakers were to 
“give them enough constructive material on the outstanding candidates 
so there will be no necessity to point out the shortcomings of the oppo- 
sition.” Speeches to non-partisan groups should “without resorting to 
partisan politics carry forward the thesis of this campaign—a United 
America—hope for the world and faith in our system of government.” 
When addressing Democratic organizations, speakers were warned: “In 
accordance with the instructions of our own national candidates, you 
are not to criticize the Democratic Administration. Many fine Demo- 
crats are not very proud of this administration.”* 


2 Manual of Information for Speeches and Campaigners. Dewey-Warren Southern California Campaign 
Committee (Los Angeles, 1948), pp. 1, 9, 10, and 11. 
3 Ibid., p. 11. 
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Many Republicans chafed under this propaganda checkrein de- 
signed to keep a seemingly secure victory from galloping away. Some 
are inclined to consider it the vital strategic error of the campaign. It 
is impossible to determine what losses, if any, the Republicans suffered 
because of these kid-glove tactics, for in California they won more votes 
than ever before in both the rural and industrial areas. 

The shift of many Midwestern farm counties from Dewey in 1944 
to Truman in 1948 raises the question whether a similar shift in Cali- 
fornia served to explain a Truman victory here. An analysis of the 
figures shows that this is not the case, and that the rural areas were 
more strongly Republican than they had been in recent years. In 1940 
only seven counties went Republican; in 1944, twelve counties; in 1948, 
twenty-eight counties, although in six of these Dewey polled less than the 
combined Truman-Wallace vote. Dewey won 3.6 per cent more of 
the vote outside the four industrial counties than he did in his previous 
campaign. 

Somewhat larger percentage gains were made by the Republicans 
in the industrial areas, where Dewey gained 188,469 as compared to a 
net gain for the Truman-Wallace forces of only 1,341. Thus the Dewey- 
Warren forces were only about 1 per cent short of an effective plurality; 
they were, however, nearly 2.5 per cent short of the bare majority they 
would have needed had not the Wallace forces been in the field. 

The data suggest that the voters in the non-industrial counties went 
to the polls in large numbers, not so much because of their interest in 
the presidential election, but because of their interest in defeating a pro- 
posed state constitutional amendment which would reapportion the state 
senate in such a way as to transfer control from the rural counties to 
the big industrial ones. But Democrats as well as Republicans outside 
the four industrial counties wanted this proposal defeated; and so they 
kept down the Republican gains in these areas. On the other hand, the 
voters in the industrial areas apparently were less interested in reappor- 
tionment, or did not want it, and so here more Democrats, unimpressed 
by the national ticket, stayed home. 

It should be noted that Democratic strength in California is more 
evenly distributed between urban and rural counties than in New York, 
Michigan, or Illinois, where Democratic strength is concentrated in the 
big cities and the Republicans control rural areas by large margins. 
Rural counties in California have regularly given support to Democratic 
presidential candidates. The result is that a falling off of election 
interest in urban areas such as there may have been in this election 
is not nearly so perilous for the Democratic cause as in New York, 
Michigan, or Illinois. The shift in urban votes is important because 
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of their total amount (approximately two-thirds of the state’s vote 
comes from the four industrial counties), but it is not a question of 
Democratic majorities in these counties serving to offset Republican ma- 
jorities from the rest of the state. This may help to explain why 
a decline in voting interest in the cities was not enough to give Dewey 
victory. 

The consistency with which many California counties vote for 
Democratic presidents and Republican state officials presents an inter- 
esting political paradox. The answer may lie in California’s immigra- 
tion. Many of the newcomers since 1930 came from southern or border 
states and have a traditional loyalty to the Democratic national ticket. 
In local politics, however, these established loyalties are not so strong, 
partly because California Republicans resemble more closely than do the 
California Democrats the Democratic party back home. Moreover, the 
confusion of politics in this state, arising from the cross-filing system and 
from the extensive use of non-partisan elections for local offices, has 
prevented the creation of an effective state-wide Democratic organization 
to which allegiance can easily be given at the local level. 

Truman’s vigorous attack on the Eightieth Congress, supplemented 
by the campaigns of Democratic congressional candidates and the un- 
remitting efforts of organized labor, brought out the Democratic ma- 
jorities in the industrial counties. In California, as in the rest of 
the country, Democrats focused attention on the Taft-Hartley Act and 
the failure of the Eightieth Congress to deal with the high cost of living. 
In some districts Democratic slogans were printed on shopping bags to 
emphasize the price issue, which became a dominant theme in congres- 
sional contests. There can be no doubt that the Democratic repudiation 
of the Taft-Hartley law was an important asset in this state. With two 
strikes during the campaign (those of the longshoremen and the oil 
workers) which emphasized the danger of this law to the unions, or- 
ganized labor made a great effort to elect Democratic congressmen and 
win votes for Truman. Other groups which have occasionally entered 
into partisan contests, such as religious or fraternal organizations, were 
unusually quiet. 

The unions, however, were not so united in their partisan support 
as they had been four years ago. The state, the San Francisco, and the 
Los Angeles CIO Councils, and several left-wing CIO unions gave 
their support to the Progressive party, making it necessary to set up 
special state and local CIO-PAC national policy committees to organize 
CIO strength for Truman. All told, the unions which supported Wal- 
lace claim a membership of around 60,000, while the rest of the CIO 
unions, all of which supported Truman, claim a membership of around 
150,000. 
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Unusually vigorous political activity was carried on by the A F of L 
unions, which represent about 1,200,000 members in this state. They 
wholeheartedly supported Truman and the Democratic candidates. They 
were one of the chief financial contributors and the controlling voice in 
the affairs of the Americans for Democratic Action. 

The activity of the labor groups had less publicity and less re- 
semblance ‘to a public crusade than four years ago. Their efforts were 
directed largely toward their own membership, although in many indus- 
trial districts they carried on door-to-door campaigns and thus made 
up with their own money, organization, and energy for what was lacking 
in the regular Democratic machinery. 

In a summary of the major factors in the election in California, 
several points stand out in explanation of Truman’s victory. A large 
proportion of Californians are nominally Democrats, or at least the 
registration figures so indicate, and though their allegiance to the state 
Democratic organization is very weak, when they reach the polls they 
tend to vote for the Democratic national ticket. In 1948, the work of 
the labor unions and congressional candidates in the industrial areas 
and the local issue of senate reapportionment in the rural areas helped 
bring the Democrats to the polls. Moreover, although the Progressive 
party narrowed Truman’s plurality down to a mere 18,000, its diminish- 
ing appeal in the later stages of the campaign was an important factor in 
leaving him that slim margin of victory. 

The effects of the election on the local political scene are varied 
and hard to assess. The Democrats made too few gains in the state 
offices to claim any significant local revival. Earlier divisions among 
party leaders remain; George Luckey, who managed the Truman-Barkley 
campaign in southern California, becomes the obvious recipient of the 
party’s support, but James Roosevelt will face much stronger oppo- 
sition within the party in his attempt to become leader of the state 
organization. The Republicans remain much as they were before the 
convention. Warren continues to be the leader and will undoubtedly 
have his party’s support for whatever future political plans he may 
harbor. 

The most important post-election struggles will undoubtedly be 
found in the ranks of labor. Here the conflict between the supporters 
of Truman and Wallace merely brought closer to the surface a deep 
rift between right and left-wing factions, and the right-wing groups will 
use the election as a basis for trying to unseat left-wing leadership in 
state and local union councils. 
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THE 1948 ELECTIONS IN COLORADO 
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election of 1948 in Colorado followed pretty faithfully the na- 
tional pattern. Truman carried the state with a vote approximately 
51.5 per cent of the total, against Dewey’s 47.5 per cent. This com- 
pares with a Republican victory in 1944, when Roosevelt received 46.4 per 
cent of the total vote against Dewey’s 53.2 per cent. In 1940 the 
Republicans carried Colorado, though narrowly, Willkie polling 50.9 per 
cent and Roosevelt 48.3 per cent of the total. 

There were no signal events in Colorado’s 1948 election, nor any 
personalities that kindled unusual enthusiasm or attracted an emo- 
tional following. The total state vote was not as high as in 1940, nor 
measured by its percentage of the population was it as large as in 1932. 

The fact that the Democratic candidate for the election as gov- 
ernor, Lee Knous enjoyed a high general esteem and confidence, and 
that the Democratic candidate for the election to the Senate, Edwin 
C. Johnson, was a seasoned and stalwart politician and a redoubtable 
vote-getter, undoubtedly helped the national ticket. Against Truman’s 
51.5 per cent of the total vote, Knous got 66.2 per cent and Johnson 
66.9 per cent. 

In general, however, Truman’s victory, as in other states, was 
clearly earned by his own efforts and by a general unwillingness of the 
voters, especially working people and farmers, to take the risks of a Re- 
publican administration coming into office upon so vague a specification 
of purposes as that which the Dewey campaign offered. 

So far as state politics are concerned, the election of 1948 has pro- 
duced an unusual number of outspoken assertions that the Republican 
party must be revivified by new programs and new leaders; but the 
new programs go rather conspicuously unanalyzed and undefined; and 
the new leaders are not yet identifiable. 

The congressional delegation was effectively transformed from three 
Republicans and one Democrat to three Democrats and one Republican. 
It may be added that the three Republicans, only one of whom survived, 
all belonged to the far right wing of the party in Congress, while two, 
at least, of the Democrats will be found among the progressive branch 
of the Democratic party. 


104 THE WESTERN POLITICAL QUARTERLY 


It does appear true that the state which was in the past so enthu- 
siastic a follower of William Jennings Bryan, not only in his character as 
a champion of a great property interest, but also in his role of the Great 
Commoner; the state which twice gave its electoral votes to Woodrow 
Wilson; which elected William E. Sweet governor in 1922 and Edward 
P. Costigan as senator in 1930, and which voted overwhelmingly for 
Franklin D. Roosevelt in 1932 and 1936—has not forgotten completely 
its belief in a new deal of some sort—the use of democratic politics to 
produce a result in terms of general equity of the economic system. It 
appears to respond to that ideal, even though the conception of ways 
and means may not be clear. 
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THE 1948 ELECTIONS IN IDAHO 


Boyp A. Martin 
University of Idaho 


N 1948, as in the last five presidential elections, Idaho gave a majority 
of its vote to the Democratic presidential nominee. Other Demo- 
cratic candidates running on district or state-wide tickets, with one ex- 

ception, were elected. Two features of the campaign and election in 
Idaho were the absence of state issues (Idaho now elects its state officers 
for four-year terms in off-presidential election years) and the absence of 
Senator Glen H. Taylor as a contender for either the House or the 
Senate. Five parties appeared on the ballot: Republican, Democratic, 
Progressive, Socialist, and Prohibitionist. Neither the Progressives nor the 
Socialists attempted to present candidates for county offices or for legis- 
lative positions. The Prohibitionists presented only presidential electors. 
Only 273,000 of Idaho’s 320,000 potentially eligible voters took the trouble 
to register; of these, approximately 79 per cent voted. 

Both major parties were clique-ridden, and each included several 
groups or important individuals who refused or were reluctant fully 
to support their party’s national candidates. The Democratic state chair- 
man and vice-chairman, for example, refused to attend a banquet held 
in Boise for vice-presidential candidate Alben Barkley, and eleven of 
the forty-five counties failed to send delegates to the Democratic state 
convention. Too many Democratic county organizations took defeat for 
granted and consequently failed to conduct active organizational projects. 
The Republicans, however, engaged in the most complete organizational 
projects that party has undergone since the coming of the New Deal. 
“Young Republican” opposition to Dewey’s candidacy was strong, and 
several county organizations engaged in open family bickering; but the 
GOP succeeded in developing an organization capable of waging a com- 
prehensive if not particularly spirited campaign. 

The Republicans were not so well financed as they have sometimes 
been, but they were better off than were the Democrats, whose finances 
forced them to curtail many traditional campaign activities. Both parties 


1Idaho’s 273,000 registered voters distributed their votes as follows: 


PRESIDENT— ConoressMaN, Ist District— 
Truman 1 White 
Goff 


Wallace (Progressive) ...................... 


46,846 
41,404 
2,176 
93 


4,972 Wood 
Thomas (Socialist) ........... Shaefer (Socialist) = 


Watson (Prohibition) ...................... 
SENATOR— Lyman 59 

Miller 107, Sanborn 61,690 

Dworshak 


ConoressMAN, 2ND District— 


Derr 
Wengert (Socialist) 


166 


106 THE WESTERN POLITICAL QUARTERLY 


received indirect financial aid from those interest groups which engaged 
in “private” campaigns for and against various candidates. Senator-elect 
Bert H. Miller received such aid from the A F of L and other labor 
groups, and his opponent, Henry C. Dworshak, is reported to have re- 
ceived aid from such groups as the Idaho Wool Growers Association. 

Few campaigns in Idaho history have been so colorless. Demo- 
cratic candidates did not campaign with their traditional fervor. Assail 
Lyman conducted a quiet campaign in the Second District and senate 
candidate Bert Miller made few appearances. Former Congressman 
Compton I. White, who had served fourteen consecutive years, defeated 
Republican Representative Abe McGregor Goff on the appeal of former 
prestige and a last-minute campaign. Senator Dworshak and GOP 
Congressmen Goff and John C. Sanborn were more active, but it is 
obvious that neither party engaged in a traditional campaign. The 
Democrats were astute enough, however, to distribute some of their 
most damaging literature, such as that concerning GOP agricultural poli- 
cies, too late in the campaign to afford the Republicans an adequate 
opportunity to answer. 

Had Idaho voters been consistently favoring liberals and opposing 
conservatives, Congressman Goff should have received better treatment 
than either Dworshak or Sanborn. His voting record wes less con- 
servative than the voting record of his two Republican colleagues. His 
defeat can be explained, in part at least, by the adroit record of his 
opponent, White. For fourteen years White vigorously served his con- 
stituents and voted pro-silver, moderately pro-labor (Goff voted for the 
Taft-Hartley Act), pro-reclamation, pro-forestry, and pro-agriculture. This 
was a difficult combination to beat in the First District. 

A very large percentage of the press support went to the Republican 
candidates. Of seventy-nine weekly papers only seven are Democratic, 
while sixteen are Republican and fifty-six claim to be independent. Only 
one of the thirteen dailies, the Lewiston Morning Tribune, is independent 
Democratic. The rest are all either Republican or independent Re- 
publican.” 

Senator Glen H. Taylor, Progressive vice-presidential candidate, and 
the Progressive party did a great deal of spadework toward launching 
the new party in Idaho. A state-wide ticket was filed, an enthusiastic 
state convention was held, and an active campaign was conducted. Sen- 
ator Taylor attracted large audiences—but in vain, since the Wallace- 
Taylor ticket didn’t do any better in Idaho than its national average: it 
polled 4,972 votes, approximately 2.3 per cent of the total. This was 


2See, for political affiliation, circulation and a 
Fourth Estate (1948) P- 40 and the Biennial Report the Secretary of State. 
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doubtless a great surprise to many Progressives, as the Populists in 1892 
and the People’s Fusion party in 1896 carried Idaho; in 1912, Roosevelt's 
Progressives received 24.1 per cent of the vote, and in 1924 La Follette 
garnered 36.5 per cent. Even the Socialists have received as much as 
10 per cent of the vote. The failures of the Progressives of 1948 can be 
explained in part by the liberal agricultural and labor policies of the 
Democrats; also, the alleged connection between Communists and the 
Progressive party did not appeal to Idaho’s liberal agricultural and 
labor vote. 

Taylor’s role in Idaho’s Democratic party is causing considerable 
concern among some Democrats. He narrowly escaped being formally 
condemned by the Democrats when their state convention adopted a 
plank condemning the Progressive party. Wiser political sages realized 
that Taylor might file in the primary in 1950 and win the senatorial 
nomination over the protest of the party organization. This possi- 
bility is causing some Democrats to advocate a pre-primary convention 
and numerous younger Democrats are already starting a campaign against 
him for 1950. Taylor demonstrated his political astuteness the day 
after the election by endorsing President Truman and his liberal policies. 

With the exceptions of 1892 and 1896, Idaho has voted with the 
rest of the country. President Truman carried approximately 50 per 
cent of the popular vote (107,370 votes) and twenty-nine of the forty- 
four counties. Thousands of voters scratched their ballots. Dworshak 
lost, but he led in twenty-three counties, and Miller in only twenty-one. 
Ten counties voted for both Dworshak and Truman, whereas only one 
voted for both Dewey and Miller. White carried twelve counties, Goff 
only seven. 

Much of the vote turned on issues affecting agriculture and labor. 
It is doubtful if the voting records of representatives from Idaho have 
been scrutinized so keenly before—votes on wool support, European 
recovery, reciprocal trade, Taft-Hartley Act, oleo tax and license, rec- 
lamation, agricultural parity, federal aid to education, and anti-inflation 
measures all were scanned and discussed. The potato-growing counties 
of the upper Snake River, often a strong Republican area, voted for both 
Miller and Truman, and Truman also carried the important wheat and 
beef cattle counties. Truman and Miller carried all but two of the 
counties with the greatest concentration of laboring people. Truman 
carried fifteen and Miller thirteen of the nineteen counties in the First 
District, where mining, lumbering and agriculture are the chief indus- 
tries. Dworshak’s strength lay largely in the wool-growing area and those 
areas producing dairy products, sugar beets, fruit and seed. These results 
are in line with Idaho’s liberal-agrarian tradition, to which the Demo- 
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cratic program appealed far more than did those of the Republicans or 
the Progressives. In 1948, Wallace and Taylor were shunned, but his- 
torically Idaho has long given sizable votes to third and fourth parties. 
The late Senator William E. Borah won repeatedly by adding the 
support of progressives and liberals to the regular Republican vote, and 
Senator Taylor duplicated the feat in his election for the Senate, by 
adding the support of the progressives and liberals to the regular Demo- 
cratic vote. It would appear that any candidate in Idaho who wishes to 
be successful in a series of elections must court this predominantly 
agricultural progressive element. The campaigns of Truman, Miller, 
and White centered on and developed the issues calculated to appeal 
to the various group and geographic interests of the state and so gar- 
nered the votes which might otherwise have strayed into the Progres- 
sive camp. 

The election poses for Idaho Republicans a major question of prin- 
ciple. Should the party become liberal and offer inducements to the 
many active interest groups of the state, or should it remain conserva- 
tive? Idaho may have little need for two liberal parties, but it may get 
them. The Young Republicans, in a meeting in Twin Falls, were told 
that they would attempt to “influence the thinking of the reactionary and 
conservative elements of the Republican party along mass beneficial 
trends which are definitely here to stay.” 


THE 1948 ELECTIONS IN ELEVEN WESTERN STATES 


THE 1948 ELECTIONS IN MONTANA 


Juces ALEXANDER KARLIN 
Montana State University 


FTER their 1946 successes, the Republicans had high hopes of elect- 
A ing their state ticket of Representative Wesley A. D’Ewart, and, 
above all, of unseating James A. Murray, who for sixteen years 
had been an outstanding exponent of the New Deal in the Senate. In 
the First Congressional District they did not hope to do more than 
reduce Representative Mike Mansfield’s comfortable majorities. In order 
to present a slate of maximum vote-getting strength, Republican leaders 
persuaded Governor Sam C. Ford to forego his ambition to become a 
senator and run for a third term as governor. Tom J. Davis, a popu- 
lar figure, was to oppose Murray. 

On the other hand, the Democrats were rendered gloomy by the 
general apathy toward their national ticket and by their defeats in 
1946. The Second District seemed lost. But all was not hopeless. 
Although Murray had won in 1942 by only 1,200 votes over a rela- 
tively weak opponent, he was now stronger with labor and was no 
longer threatened by Burton K. Wheeler’s machine. Mansfield seemed 
to be safe, and the Democrats were optimistic about capturing the 
governorship with the popular John W. Bonner, a native Montanan 
and a graduate of the university law school, who had resigned from 
the attorney generalship in 1942 to enter the army. The Democrats 
were further encouraged when the Montana Progressive party, over the 
protests of its extreme left wing, decided not to place a state ticket in 
the field. 

Little stress was placed on capturing Montana’s four electoral votes. 
The Republicans were complacent and confident; the Democrats, dubious 
of electing Truman, worked on the more promising races; and the 
Progressives waged only a formal campaign.’ Party leaders who visited 
the state were primarily interested in the Senate fight. With control 
of the Senate possibly hinging on the outcome, the struggle between 
Murray and Davis was hotly and expensively waged. 

Co-author of the Murray-Wagner-Dingell Bill, Murray dwelled on 
the necessity of his health insurance measure and defended it against 
the charge that it was “socialized medicine.” “Soft-pedaling” the MVA, 
he continued to insist that Montana’s future prosperity depended upon 
the rapid completion and expansion of reclamation and low-cost power 
projects with publicly owned transmission lines. He also favored full 


a a Helena weekly controlled by the Progressives, devoted itself to the cause of Murray 
and the Democratic state ticket, hardly mentioning its own candidates. 
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parity prices for farmers; lower freight rates for Montana; elaborate fed- 
eral aid to education; and lower taxes together with other incentives for 
small independent business, all to be counterbalanced by increased levies 
on the “great profit-taking behemoths of defense industry.” He assailed 
the Republicans and the Eightieth Congress for being “hostile to Mon- 
tana’s farmers” and opposed to the development of the state’s power 
sites and reclamation projects. 

Davis seemed to be an exceptional candidate. Butte lawyer and 
“self-made man,” former president of Rotary International, active and 
popular civic leader and “joiner,” he was widely known throughout Mon- 
tana. Even Joseph K. Howard, one of Murray’s ardent admirers, re- 
marked of Davis: “Most Montanans regard him as a man of integrity, 
a conservative. .. .”? 

Davis campaigned even more vigorously than Murray, appearing in 
every one of Montana’s fifty-six counties. His major themes included 
slashing onslaughts on various aspects of the New Deal and an in- 
sistence that Montanans “do not want socialized education, socialized 
medicine, and such state socialistic schemes as a Missouri Valley Au- 
thority.” He described his opponent as a “PAC jukebox who blares 
out a nickel’s worth when left-wing political actionists punch out the 
tune.” 

Davis was also a staunch defender of the Eightieth Congress, prais- 
ing particularly its continuation of a 90 per cent parity farm program 
and its appropriations for dam projects. He approved the Taft-Hartley 
Act with certain unspecified “ameridments” for which he would “fight 
with my fists . . . if they would appear to be needed.” 

Both candidates were aided by a number of speakers from outside 
Montana. Dewey, Warren, Stassen, and Senators Wherry and Bricker 
extolled Davis; while Murray’s praises were sung by Barkley, Ickes, 
Senator Pepper, Secretaries Brannan and Tobin, and Attorney General 
Clark. 

Murray was supported by the American Federation of Labor, rail- 
road labor organizations, the vital Silver Bow Trades and Labor Council, 
the United Mine Workers, and the Farmers Union. 

Davis was vigorously seconded by the major business interests, the 
Montana Health League, several impromptu organizations, and, with 
few exceptions, by the daily and weekly press. In addition, whatever 
political resources Anaconda Copper and Montana Power might pos- 
sess should have been used against Murray, a foe of both. 


2J. K. Howard, “Jim Murray’s Chances,” Nation, Vol. 167 (Oct. 9, 1948), p. 398. 
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Since 1942, Mike Mansfield, Missoula Democrat, and the First 
Congressional District, which occupies the western third of the state, 
have displayed an intense and reciprocal devotion. 

Mansfield has had an unorthodox career. He enlisted in the navy 
at fourteen and is reputed to be the youngest veteran of the first world 
war. Two years with the marines in China and work as a Butte 
“mucker” constituted his college preparatory course. After receiving 
an A.B. and an M.A. from Montana State University he remained 
there as an instructor in history and political science until his political 
success. He is still on leave of absence from the University. But Mans- 
field has exhibited little of the starry-eyed impracticality attributed to 
academicians. He voted against the loan to Britain, which presumably 
did not distress the Irish miners in Butte; and he voted for the Mundt- 
Nixon Bill, which confused those accusing him of being a “fellow- 
traveler.” He has fought vigorously for Hungry Horse Dam, now being 
constructed in Flathead County, and for other federal projects in his 
district. 

In his campaign, Mansfield made relatively few speeches, but he 
did make a thorough personal canvass of his district, where his hand- 
shaking, his skill in remembering names, and his voting record had a 
telling effect. 

Albert H. Angstman of Helena, a veteran labor attorney and an 
able judge on the Montana Supreme Court for sixteen years, was Mans- 
field’s opponent. It was alleged that he consented to the sacrifice in 
order to establish a claim to a federal judgeship in the event of Dewey’s 
election. 

Angstman spoke freely throughout the district, criticizing several 
of Mansfield’s congressional votes and urging a united Republican dele- 
gation to Washington to aid a Republican president. 

In the Second District, Wesley A. D’Ewart, Republican incumbent, 
was opposed by Willard E. Fraser, Billings resident. 

D’Ewart, a farmer, was satisfied both with his own record and that 
of the Eightieth Congress. He was particularly proud of the Taft- 
Hartley Act and the tax reduction bills, and the appropriations for the 
Bureau of Reclamation, the Missouri Basin, and rural electrification. 

Fraser’s campaign was built around two themes: a denunciation 
of the Eightieth Congress, and a critical appraisal of his opponent’s record. 
The Democrat described D’Ewart as an Easterner by birth and vote. 

Fraser was supported by railroad labor and the Farmers Union. The 
latter was displeased with D’Ewart’s record in the House, and, after 
analyzing both his votes and his words, intimated that D’Ewart “voted 
for reclamation and public power for its vote-getting effects.” 
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The state campaign, fought almost exclusively on local issues, was 
ferocious and well-financed. 

Bonner, attacking consistently and reiterating his charges, kept Ford 
on the defensive. His major targets were alleged corruption in the 
state liquor control system, Montana’s “roller-coaster” highways, a 
“hoarded” surplus in the state treasury “representing neglect,” and im- 
proper food and inadequate care for the patients in state institutions. 
Bonner also attempted to capitalize on his opponent’s alleged incon- 
sistencies and reversals. He emphasized his own “bitter” opposition to a 
sales tax, urged a separate state department of labor, and promised 
increased efforts at rural electrification and more old-age assistance. 

Ford fought back doggedly. Stung by the rumor that he had par- 
ticipated in liquor graft, he declared that anyone circulating that “smear” 
was “a dirty, rotten, contemptible rat . . . a deliberate and willful liar.” 

The campaign was complicated by the introduction of the religious 
issue against Bonner and Miss Mary Condon, Democratic candidate for 
Superintendent of Public Instruction, and by a split in the Republican 
ranks. 

Approximately 81 per cent of Montana’s 269,779 eligible voters cast 
their ballots. And D’Ewart was the sole Republican survivor of the 
Democratic landslide. 

Truman virtually repeated Roosevelt’s victory of 1944, piling up 
119,071 votes to 96,770 for Dewey and 7,313 for Wallace. Murray un- 
expectedly overwhelmed Davis; his 125,193 votes gave him a plurality of 
30,740 over the Republican, who received 94,458. Running far ahead 
of his ticket and capturing all seventeen counties, Mansfield won over 
Angstman by 30,740 votes—64,276 to 29,937. Although he outdis- 
tanced his teammates, D’Ewart was hard-pressed. Registering 61,124 to 
Fraser’s 58,711, the GOP incumbent gained a meager plurality of 2,413. 

With Bonner rolling up a plurality of 26,475 in defeating Ford, 
124,267 to 97,792, every Democratic candidate for state office was elected. 
The Democratic sweep was so thorough that the party took com- 
mand of the House of Representatives, 54 to 36, and only the presence 
of seventeen holdovers enabled the Republicans to retain control of the 
Senate. There thirty-one Republicans will face twenty-four Democrats, 
with one senator to be appointed. 

The victorious Democrats piled up almost two-to-one margins in 
the industrial counties of Silver Bow (Butte) and Cascade (Great Falls), 
ran well in the northwest lumbering counties (Lincoln and Sanders), and 
the northern Highline, dominated by oil (Glacier and Shelby), rail- 
road labor and the Farmers Union. Furthermore, they unexpectedly 
held their own in the cattle and sheep counties and in Yellowstone 
County (Billings). 
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Factors in the conclusive Democratic triumph in Montana were 
varied. First, election statistics demonstrate that Montana is a predom- 
inantly Democratic state. Second, it is almost a truism in Montana 
that a heavy vote is a Democratic vote. Third, labor groups and the 
Farmers Union, Democratic in 1948, worked vigorously during the cam- 
paign and brought out their members on election day. Fourth, the 
voting marked a protest in labor circles against the Taft-Hartley Act, 
and a recognition of Murray’s services. Fifth, the Eightieth Congress 
was undoubtedly a handicap to the Republicans. Sixth, it was a ballot 
for farm price supports, reclamation projects, rural electrification, and 
other agricultural benefits of the New Deal era. Conversely, a sus- 
picion was prevalent that the Republicans, if elected, would not continue 
these boons on their present scale. As one unhappy Republican editor 
remarked, “The farmers apparently aren’t in any mood to kill the 
golden goose that lays the golden eggs of subsidies, etc.” Finally, it 
was obviously a reflection of the implicit Montana belief that this state 
is dependent on the federal government for economic advancement. 


3 Louis H. Bean, How to Predict Elections (New York, 1948), p. 119. 
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EVADA’S Democrats have long had a two-to-one edge in party 

registration, yet in 1948 many native and out-of-state observers con- 

ceded a good chance to Mr. Dewey. The pollsters no doubt 
influenced such conclusions, but past experience was also taken into 
account by worried Democrats and hopeful Republicans. For nowhere 
are earnestly believing and professed Democrats so fickle. The party 
has produced some striking and engaging personalities, and as such they 
have no trouble in getting elected; but when the Republicans have nom- 
inated an appealing candidate, the Democrats have been prone to offer 
the appropriate award of office. There is no special magic in this; it is 
merely that among 130,000 people of similar background it is possible 
for one person to know almost every other person. Particularly is this 
so in politics. 

And the poll-takers and the Republican hopefuls were not far wrong. 
Nevada voted for President Truman, but his majority from a total vote 
of 59,670 was only 1,466. Indeed, as the returns came in during election 
night, Governor Dewey was several times running ahead. Nevada’s 
sole member in the United States House of Representatives was Repub- 
lican Charles H. Russell, who had received a majority of 8,672 votes in 
the 1946 campaign. (Small wonder that Nevadans place so little faith 
in party registration figures!) Russell was conceded to be still a potent 
vote-getter in spite of his support of the Taft-Hartley Act and a few 
bills which had raised eyebrows at home. And the Dewey steamroller 
which had frightened so many timid Democrats was having its effect 
here. It was assumed that these two strong candidates, Dewey and’ 
Russell, would each add to the appeal and prestige of the other. 

Meanwhile county office candidates and contestants for the legisla- 
ture were in the field with their personal followings, but the only other 
state offices to be filled were two Supreme Court positions and two places 
on the University’s board of regents, all non-partisan offices. In short, 
there were not sufficient offices at stake to induce the formation of 
a steamroller Democratic machine. Nor could the party leaders of 
either major camp discern clearly what effect Henry Wallace’s candi- 
dacy would have. 

There existed, furthermore, some defeatism and some personal ani- 
mosity toward Truman among party leaders. Governor Vail Pittman 
worked hard for Truman, but Nevada’s one Democratic senator, Pat 
McCarran, was not enthusiastic, and national committeeman Albert 
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Cohlan and state chairman John Bonner were silent. The press was 
not contributing much to the Truman cause. Governor Pittman’s Ely 
Times supported Truman, but the loyalties of the editor of a Las Vegas 
daily were chiefly for McCarran, while Reno’s two dailies—one Repub- 
lican, one Democratic—have the same owner, a Republican. 

Hindsight informs us that high prices and a difficult housing situ- 
ation, and President Truman’s vigorous stand on these issues, may have 
pulled many disaffected voters into his camp. And many who enjoyed 
a relative economic advantage over others or in comparison to their 
own situation in the lean pre-war years may have had ample time during 
the quiet campaign to reflect that a change would be of doubtful merit. 
To say that the campaign was quiet is something of an understatement. 
His opponents were resigned to the election of Dewey, and those who 
favored him may have felt so certain of his election that they made 
little attempt to influence their friends. 

Dewey carried eleven of Nevada’s seventeen counties and Con- 
gressman Russell won in twelve, but after this simple statement the data 
became more complicated. Reno and its home county of Washoe 
elected a Republican labor leader, Frank Bocigalupi, to the state legis- 
lature and gave Dewey a 2,770-vote majority. Las Vegas and Lincoln 
counties, in the southern part of the state, where labor is not very strong, 
voted heavily for Truman; but in White Pine County, where it is strong, 
Truman’s majority was relatively small. It seems that the many Mor- 
raons of the southern part of the state voted more heavily Democratic 
than did some of the areas where labor is important. An important 
agricultural district, Douglas County, gave Dewey 719 votes to Truman’s 
298, but in stock-raising Elko County, Dewey lost by 443 votes from 
a total of 3,701. 

Here is a state of affairs which could give Louis Bean of How to 
Predict Elections fame material for considerable reflection. But one less 
well qualified might be pardoned for suggesting that of the 61,000 Ne- 
vadans who voted, a number of the worried and fretful saw, as did their 
counterparts across the nation, more hope in the Truman proposals 
than in the somewhat ambiguous Dewey program of “unity.” And the 
newly prosperous have not yet had time to think of themselves as Re- 
publicans. Many of them may be conservatives, but it seems likely that 
they have acquired a vested interest in liberal government and in po- 
litically directed change. 
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date on its state and national ticket. Although the size of the majorities 

was greater than the most optimistic leader had dared to anticipate, the 
general result was far from surprising. The heavy migration of Texans 
into the state since 1900 has made New Mexico Democratic, and Repub- 
licans are often heard to mutter that it has become part of the Solid 
South.! Since statehood the Republican candidates for the presidency 
have won only three times, in 1920, 1924, and 1928; and the party’s 
candidates for congressional and state office have fared little better. 

If, however, the element of suspense was lacking in the campaign, 
there were other features that prevented it from being dull. The racial 
issue raised in the primary by Senator Dennis Chavez; the national promi- 
nence of the two candidates for the United States Senate, Clinton An- 
derson and Patrick J. Hurley; Henry Wallace and his New Party; six 
constitutional amendments—all offered points of interest and conflict. 
Even more novel was the question of eligibility to vote of Indians on the 
one hand and of atomic scientists on the other. The Indians won; the 
scientists lost; the latter are now ruefully wondering if it might be better 
if they were annexed to a nearby Indian reservation. 

The primary followed a pattern long familiar in New Mexico. In the 
Democratic party the incumbent governor, Thomas J. Mabry, filed for 
renomination and the lesser state offices were contested, for the most 
part, by veteran office-holders. In the congressional race (New Mexico 
elects two representatives at large) in addition to the incumbents, Georgia 
Lusk and Antonio Fernandez, John Miles, former governor, announced 
his candidacy. At first no Democrat wished to contest the renomination 
of Senater Carl Hatch, but when the rumor that he would retire in order 
to accept a federal judgeship was confirmed, a number of potential candi- 
dates appeared. Among these was Clinton Anderson, Secretary of Agri- 
culture in President Truman’s cabinet. It took some time, however, for 
Anderson to make up his mind and before he did so former governor 
John Dempsey entered the race. Following Dempsey, Eugene Allison, 
generally accounted an ally of Dempsey, filed for governor, as did Ralph 
Gallegos, a young Spanish-American. Thus among the Democrats keen 
competition for the major offices developed. 


ie 1948 the Democratic party swept New Mexico, electing every candi- 


1In terms of the number of persons who register Democratic this statement has some truth, but in terms 

of orientation on basic issues it does not. Whereas the Solid South is conservative, even reaction- 

ary on certain issues, the basic orientation of New Mexicans is liberal, progressive, western. The 

yy of on federal government in aiding in the development of the area is welcomed rather 
resented. 
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The Republicans produced fewer rivalries. General Patrick Hurley, 
Secretary of War under President Hoover and a diplomat under Presi- 
dent Roosevelt, who two years before had run a close race against Senator 
Dennis Chavez, was unopposed as nominee for the Senate. Among a 
number of candidates for the congressional seats the best known were 
Herman Baca, one time lieutenant of Bronson Cutting, and Ben Meyer, 
former unsuccessful candidate for the office. The nomination for gov- 
ernor was contested by Manuel Lujan, mayor of Santa Fe, who opened 
an early and intensive campaign, and Phillip Hubell, long active in Albu- 
querque and state Republican circles. The aspirants for minor state offices 
were less numerous than among the Democrats, and many of the places 
had to be filled by drafting. 

The results of the primary election furnished no startling surprise. 
Governor Mabry won by a substantial majority, as did Clinton Anderson. 
In a very close race Georgia Lusk, New Mexico’s first Congresswoman, 
was defeated by John Miles and Antonio Fernandez.? On the Republican 
side General Hurley won, unopposed. Mayor Lujan defeated Hubell, and 
Meyer and Baca were nominated for Congress. 

A by-product of the primary was the “Los Alamos vote case.” During 
the primary campaign no one questioned the right of the residents at the 
atomic research project to vote. With the results in, however, Judge 
Deacon Arledge, candidate for renomination in the second judicial dis- 
trict, who was defeated on the total returns, found he could win if the 
Los Alamos vote were disallowed. Consequently, although he himself 
had canvassed in Los Alamos, he brought suit before the New Mexico 
Supreme Court asking that the Los Alamos vote be disallowed on the 
grounds that the area as a federal district was outside state jurisdiction. 
In a split decision the court upheld Judge Arledge’s contention insofar 
as the areas that had been obtained for government use through condem- 
nation were concerned. This disqualified the greater part of the town’s 
voters, a fact which gained the nomination for Judge Arledge and caused 
considerable indignation in Los Alamos, where at last reports the citizens 
were filing suits claiming exemption from state taxes. 

At almost the same time the state court ruled that Los Alamos 
residents could not vote, a United States District Court ruled that Indians 
living on federal reservations could. This caused some uncertainty in 
political circles. Possessing a large potential vote, the Indians might con- 
ceivably hold the balance of power in the state. In what numbers would 
they vote and how? Regarding the latter there were straws in the wind. 
First among these was the fact that the Indians were adhering to their 
2Since both United States Representatives are elected at large, the two candidates leading the field 


receive the nomination. 
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traditional practice of acting communally on matters of tribal concern. 
The second was that most of those who voted would vote for the Repub- 
licans. Thus the Navajos registered about 75 per cent Republican, the 
Pueblos almost 100 per cent independent, and only the Apaches, few 
in number, Democratic. Shortly before the election the Navajo-All Pueblo 
Council endorsed the Republican ticket. However, as results proved, the 
Indian vote was very light and apparently did not elect or defeat any 
major candidate in 1948.* 

During the summer, while the major parties were preparing for the 
autumn campaign, Henry Wallace and the New Party (it officially 
adopted this name in New Mexico) moved to the center of the stage. 
The original sponsors in the state were a few young liberals and a handful 
of minor labor leaders who disapproved of the bipartisan foreign policy 
and believed Wallace to represent the true New Deal tradition. It was 
under the auspices of this group that Mr. Wallace himself visited the 
state in early June. A few weeks later, however, the party’s original 
organizers were supplanted by more radical leadership, and after the 
Wallace convention in Philadelphia a number of the liberals resigned, 
having reluctantly concluded that the New Party was dominated by Com- 
munist influence. Although Senater Glen H. Taylor and others came to 
the state, and candidates for United State Senator and Representative 
in Congress were nominated and seemed to have sufficient financial sup- 
port to purchase extensive radio time and newspaper advertising, the 
party’s support disintegrated during late summer and fall. In the general 
election Wallace received less than nine hundred votes, about six-tenths 
of one per cent of the total. 

As usual the major parties carried on an intensive campaign through 
the autumn. The press, about evenly divided, featured political news 
heavily and distinguished visitors invaded the state. President Harry S. 
Truman, Governor Thomas E. Dewey, Senator Alben Barkley, Governor 
Earl Warren, as well as lesser national figures, spoke in their own cause 
and that of their tickets. These visitors drew fair crowds and received 
a great deal of publicity, but it is doubtful that they influenced an appre- 
ciable number of voters, for in New Mexico personal “politicking” counts 
much more than mass media methods. 

The organized work that was carried on was for the most part in the 
hands of local leaders. New Mexico is a “court house” state. The county 
organization is normally far more effective than that of the state ma- 
chines, and national figures ‘are more interesting than useful. It is on the 
local level that the Democrats have their greatest advantage. The years 


The Indian vote did, perhaps, exercise a decisive influence in the election of one Republican district 
attorney. 
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in office have enabled them to organize more efficiently, and patronage 
has made it easier and cheaper to procure workers. So as the campaign 
progressed there was only one ominous cloud in the Democratic sky. 
This was not Governor Dewey. Even the polls guessed Truman would 
win New Mexico. Nor was it Patrick Hurley, although the press, state 
and national, made much of his prowess. It was Senator Chavez. The 
Senator himself was ill, but J. O. Gallegos, defeated candidate for land 
commissioner, announced his support of Manuel Lujan for governor, and 
a few lesser Chavez lieutenants followed into the Republican camp. Fi- 
nally Chavez sent a message urging the election of Anderson. The omis- 
sion of other candidates was pointed. About the same time his son, 
Dennis Chavez, Jr., left the state to campaign for Senator Johnson in 
Colorado. Loyal Democrats were concerned, not for the ticket as a 
whole, but for Governor Mabry. Would a defection plus a possible Dewey 
trend defeat him? This seemed possible because the campaign failed to 
develop a single issue of any real significance between the two parties as 
far as state policy was concerned. 

In the last weeks of the campaign one matter did arouse consider- 
able discussion and some bitterness. It was not, however, an issue between 
the parties. In 1947 the state legislature had voted to submit six consti- 
tutional amendments to the people. Five of these created little public 
interest, but the sixth would forbid the union and closed shops. Orga- 
nized labor is weak in New Mexico, but in its fight against the amend- 
ment it received heartening aid from many quarters. The Archbishop 
of Santa Fe publicly urged defeat of the amendment as did a number 
of Protestant ministers; the press, Republican and Democratic, generally 
opposed it; candidates of both parties condemned it or remained silent. 
Employers and ranching and farming groups seemed to favor it, and a 
number of them openly lent their names to support it, but in spite of 
their efforts it was beaten decisively by a three to two vote. 

The election brought the usual and not unexpected result. President 
Truman won by about 22,000 votes. This represents approximately 56 
per cent of the total, an increase of some 5 per cent over President 
Roosevelt’s majority in 1944, approximately the same percentage as the 
Roosevelt 1940 figure and a decrease of almost 10 per cent from the 1936 
landslide. Most of the other Democratic candidates fared slightly better 
than the President, Clinton Anderson and former governor John Miles 
showing, as they always have, particular prowess in vote-getting. The 
Chavez-Mabry coolness was reflected in the fact that the Governor trailed 
his ticket. Nonetheless he won by a majority of over 15,000 votes. The 
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Democrats also won both houses of the state legislature, increasing the 
advantage which they had held in 1947 by one senator and five repre- 
sentatives.* 

It is interesting to note that New Mexico kept one record intact. 
Since statehood it has not failed to give its electoral votes to the winning 
presidential candidate. One Republican county chairman in explaining 
the defeat said he hoped during the campaign that his party was riding 
a trend. It was, he added, but in the opposite direction from the one 
upon which he had based his hopes. The statement unwittingly points 
to the basic defect of the GOP in New Mexico; it depends on national 
trends for local victory rather than developing a vital local program of 
appeal to state voters. 


4The 1949 legislature will be composed in the house of 35 Democrats and 14 Republicans; in the senate 
of 19 Democrats, 5 Republicans. 
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THE 1948 ELECTIONS IN OREGON 


SCHUMACHER 
University of Oregon 


REGON in 1948 distinguished itself by being the sole Western 
@= to live up to Republican expectations and deliver a winning 

GOP ticket. And this it did in full measure. The Republican 
party elected the entire delegation to the Congress, placed all but one of 
its candidates for state office and took seventy of the ninety seats in the 
legislature, and fully three-fourths of the county offices. Yet the regis- 
tered voters included only 347,175 Republicans as against 334,784 Demo- 
crats. In four elections this had been Roosevelt’s state. 

This year, the Republican primary attracted exceptional attention, 
both in the state and in the nation at large. Oregon was the last state 
to select its delegates by popular vote prior to the national conventions. 
Harold E. Stassen and Thomas E. Dewey were the candidates for the 
preferential vote of the state in the Republican primary. Stassen had 
shown his vote-getting abilities in Wisconsin and Nebraska. Dewey had 
a last chance to make a good showing or be counted out of the presi- 
dential race—at least, that was the opinion of political observers, and 
certainly the candidate worked on that hypothesis. No longer was he 
coy and diffident; he became the most aggressive candidate this state has 
seen for some time. 

Stassen had visited Oregon on two occasions, and had made a num- 
ber of political speeches. He created a favorable impression by his forth- 
rightness, and the first polls gave him an early lead. Dewey stepped into 
the picture about three weeks before the primary elections. He cam- 
paigned up and down the state; every village and crossroads hamlet was 
honored by his visit. He met and mingled with people just as the candi- 
dates for sheriff were doing. His campaign made inroads on Stassen’s 
strength; this candidate too returned to the hustings, and the paths of 
the two aspirants crossed many times. 

Stassen had previously challenged his opponent to debate the issues 
of the campaign; the latter, whose plans were carefully made, always had 
previous commitments. Finally, about a week before the primary, Dewey 
agreed to the debate, provided that the subject be the sole question of 
the outlawry of the Communist party and that the procedure be changed 
to give Dewey the last rebuttal speech. Stassen fell into the trap, ac- 
cepted the conditions, and came out second-best. Dewey emerged as the 
champion of freedom of speech and expression. Stassen appeared willing 
to curtail certain fundamental rights of citizens. Without doubt, the 
debate cost the challenger the preferential vote of the party in the state. 
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Stassen polled 107,948 votes as against 117,554 for Dewey. The primary 
attracted over 70 per cent of the registered Republicans as against 49 per 
cent of the registered Democrats. President Truman was the sole candi- 
date for the preferential vote in the Democratic primary. 

In the closing days before the primary, a movement was started to 
write in the name of Earl Warren of California as the candidate for the 
Republican vice-presidential nomination. He polled more votes—receiving 
almost 3,000 write-ins—than any other individual and consequently gained 
the support of the Oregon delegation at the national convention. In the 
Democratic primary, the write-in vote gave Justice William O. Douglas 
the support of the delegates for the vice-presidential nomination. 

There were a number of spirited contests in the Republican primary 
for the nomination for various state offices. John H. Hall, the speaker 
of the House, who had succeeded to the governorship upon the acci- 
dental death of the incumbent, was a candidate for the nomination. He 
was opposed by Douglas McKay, a member of the state Senate. The 
former favored the liberalization of the Knox law, which prescribes regu- 
lations for the dispensing of liquor. The latter defended the present 
arrangements and won by a majority of 4,000 votes. Three candidates 
vied with each other for the treasurership, the winner finally emerging 
with a majority of 1,000 votes over the second candidate, who was just 
a trifle ahead of the third. In the Democratic primary there were con- 
tests for the nomination to two offices within the gift of the people. 

The regular election was anti-climactic. All the polls indicated that 
Oregon would be found in the Republican column on election day. Both 
national and state officers and most of the newspapers advocated the 
election of Mr. Dewey. The entire campaign was rather spiritless and 
unenthusiastic, probably because the major party felt the election was in 
the bag and the minor party thought that its efforts were futile. The 
Oregon campaign of the major parties offered no novelties. Of 257,932 
registered voters, 240,083 voted. Dewey’s and Truman’s votes mirrored 
the party registration figures. The minor parties were also faithful to their 
registration. Henry Wallace received 14,818 votes and Norman Thomas 
5,097. 

Oregon’s ballot was burdened with a long list of initiative and refer- 
endum proposals. Speculation concerning their effect on the election is 
probably fruitless. Some of the eleven proposals may have attracted to 
the polls persons with a particular interest affected by them, but the 
majority of propositions were not voted upon by 12 to 20 per cent of 
those voting. 

The Republican primary, because of the nation-wide attention it 
claimed, gave some appearance of a spirited contest, but the campaigns 
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and the general election were relatively flat and somewhat anti-climactic. 
Registration for the primaries had gone to an all-time high, but the vote 
in the general election was somewhat lower than in previous years. The 
old age pension initiative measure and the bonus proposal—popular meas- 
ures, according to some politicians—were apparently not enough to attract 
unusual numbers of voters and the election ran its course peacefully. 
There were no surprises, but some questions remain. 

In some quarters, the claim is made that Oregon has the distinction 
of being the most “Republican” state west of the Mississippi. There is 
considerable evidence to support this contention, which means that the 
Republican voters in the state are decidedly conservative. Naturally, there 
are some exceptions. Unfortunately for the Democrats, they too have been 
conservative. If the members of this party read the election results aright, 
they will become progressive and liberal; with intelligent and bold leader- 
ship, they will achieve a much larger measure of success than they have 
in the past. The state does not need two conservative parties. 


a 
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THE 1948 ELECTIONS IN UTAH 


FRANK H. Jonas 
University of Utah 


IGHLIGHTS of the 1948 election campaign in Utah leading to the 
H almost completely Democratic victory at the polls include a grand 

jury investigation into the administration of the state liquor law, 
the application of a new primary-convention law for the nominating of 
candidates, and the roles of labor, agriculture, business, and the Mormon 
Church as possible factors in the final results. 

Sale-by-the-drink and liquor law enforcement, public welfare and 
the lien provision in the 1948 Public Assistance Act, roads and the Road 
Commission, labor legislation, reclamation and conservation, price sup- 
ports, and governmental costs and economy were the dominant state 
issues. 

Statewide, Utah remained in the Democratic ranks, the Democratic 
party sweeping all offices-with the exceptions of the governorship, which 
changed hands, and one of the seven judicial districts. Utah was one of 
the two states in the nation to switch to a Republican governor. J. Bracken 
Lee defeated the incumbent, Dr. Herbert B. Maw, who ran about 60,000 
votes behind his ticket. On the national ballot Truman defeated Dewey 
by a vote of 149,046 to 124,349. 

Judge Reva Beck Bosone, Democratic and liberal, defeated one-termer 
William A. Dawson, Republican and conservative, thereby becoming the 
first woman to represent Utah in Congress.” 

United States Representative, Walter K. Granger, running for his 
fifth term, defeated his Republican rival David J. Wilson for the second 
time. Granger has always voted for liberal measures, and his work on 
the House Agricultural Committee, where he is chairman or a member 
of three subcommittees important to Utah interests, has been acceptable 
to the farmers. 

The state elected a Democratic legislature. The senate, composed of 
twelve Democrats and eleven Republicans in 1947, has the same numeri- 
cal lineup in 1949. Nine of the twelve Democratic incumbents and only 
two of the eleven Republicans faced the electorate this year, a fact which 
ceived 142,524 votes; Warren, 122,666. The difference between the presidential and the vice- 
1 after each candidate’s oe by enabling the voter to scratch his vote. Some county 
clerks allowed this aang: one did not, thus cancelling the vote for both offices if any one 

them was scratc 
2 Mrs. Bosone has been wellknown in A ng oy for many years. She practiced law in Price, Utah. 
and in 1932 was elected to to of Representatives, serving two terms. As munici 


dk in Sale Lake City, TL, rt for twelve years, she has been constantly in the news. 
had the full support of the real estate and building groups, whose cause he had cham- 
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makes the Democratic victory doubly significant. The House of Repre- 
sentatives changed from thirty-nine Republicans and twenty-one Demo- 
crats to forty-one Democrats and nineteen Republicans. 

Political attitudes in Utah do not find expression in party affiliation. 
This is true for a reason unique to Utah: the division which the 
Mormon Church made of its ranking administrative leaders into the 
Democratic and Republican folds during the time prior to 1896 when 
the territory was seeking statehood. In a typical agrarian and small 
business county like Sevier, one section, including the trade center of 
Richfield with its satellites, votes consistently Republican, while Monroe 
and Salina at opposite ends of the county vote Democratic, even though 
everyone has basically the same economic and social outlook. 

The House will undoubtedly implement the liberal platform of the 
Democratic party which calls for the repeal of the state Clegg-Vest labor 
statute (counterpart of the national Taft-Hartley Act) and the passing 
of a veterans’ housing measure. The senators will probably crisscross in 
their voting, some conservative Democrats following Republican interests. 
This consolidation will give the Republican governor substantial legislative 
and appointive control. 

It will be interesting to governmentally conscious Utah citizens to see 
how the lone Republican in high office, Governor J. Bracken Lee, will 
handle the Democratic components of state government. He is faced 
with Democratic majorities in the legislature and a Democratic majority 
on the Board of Examiners—the most powerful financial unit, consisting 
of the attorney-general, secretary of state, and the governor. 

Over half of the twenty-nine counties of the state, and this half 
includes the great bulk of the population, are firmly in Democratic con- 
trol, while the GOP controls only a dozen of the small counties. The 
county commissioners control considerable patronage and usually develop 
separate “machines” which may or may not cooperate with the state 
party organizations or the political leadership in the state capitol. 

Utah’s population is estimated at 655,000 and in 1948 had 290,775 
registered voters, of whom approximately 275,000, or about 90 per cent, 
went to the polls. Roughly 40 to 45 per cent of this vote was in Salt 
Lake County, which accounted for 41 per cent of the Republican vote 
and 43 per cent of the Democratic. Labor in the urban centers and 
farmers in the outlying counties can claim to be significant factors in the 
Democratic victory, a break with the traditional pattern which has identi- 
fied the Democrats with the cities and the Republicans with the country. 

All organized labor, operating through a joint legislative committee, 
endorsed the Democratic party platform. Its organizers took an active part 
in preparing this platform, while no comparable representation or activity 
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was found anywhere on any Republican committee. Labor carefully eval- 
uated the performance of each 1947 legislator, and colorfully depicted the 
results, indicating its choices. Although labor endorsed all Democratic 
legislative and congressional candidates, there were many silent scratches 
for Lee on the basis of his likeable personality and his 1946 support of 
placing the sale-by-the-drink issue on the ballot as a referendum measure. 
Labor officialdom hedged on an outright endorsement of either of the 
gubernatorial candidates, though in the random polls of the Salt Lake 
Telegram, taken in labor shops, Maw ran slightly ahead of Lee. 

It is usually conceded that the Democratic party is better organized 
throughout the state and especially in Salt Lake County than the Repub- 
lican party. There is no question about the organizational skill of top 
Democratic party leaders like Parnell Black, Grant Macfarlane, and 
Calvin Rawlings. These were old hands in party work who were called 
back into service by the party after a disastrous factional fight in 1946. 
Salt Lake County secured a complete canvas, which started as early as 
February in some districts, for every one of the more than three hundred 
districts. On election day, at the polling places, inside watchers handed 
strips of paper with the names of Democrats who had not yet voted to 
runners on the outside. Though some Democratic party leaders were cool 
to Governor Maw, they seldom deviated in their loyalty to President Tru- 
man. Truman’s trip through Utah was carefully organized, with groups 
of key men representing labor, agriculture, and veterans visiting with him 
in his car between whistle stops. 

Although the Democrats were divided on the candidacy of the 
Governor for re-election, as well as on social legislation, they agreed upon 
specific and aggregate items in the party platform, which was liberal in 
design and direction. The Republicans were equally divided between the 
Old Guard and Young Progressives. The cohesion of the Democratic lib- 
erals proved more substantial than the apparent unity of the Republicans. 
The techniques and issues of both parties followed the national patterns 
in each case. The vacant seats in the South High School auditorium 
when Earl Warren opened the campaign for the Republican national 
candidates with his promise of a gentleman’s campaign must have 
prompted or encouraged the Democrats to take their strong stand on 
controversial issues. 

Third parties played little role in the campaign. The liberals re- 
mained loyal to the Democratic party, eschewing the Progressives. The 
Democrats, advocating a severance tax, the repeal of the lien provision in 
the 1948 special session public welfare act, and the repeal of the unpopu- 
lar Clegg-Vest labor legislation, together with the Taft-Hartley Act, 
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simply stole the thunder of the radicals. The Communists and Socialists 
did not seek a place on the ballot, and the Progressives and Socialist- 
Workers who did, received very few votes.’ 

The press in Utah is traditionally and sectionally conservative. Tru- 
man had little or no editorial space in Utah papers, though he frequently 
commanded the front pages as news. Maw had no favorable editorial 
comment; Lee had some; Dewey had considerable, receiving direct or 
implied endorsement by all of the largest dailies in the state and many 
of the weeklies. 

Undoubtedly the most intriguing and interesting events in the local 
campaign centered around the liquor situation from two standpoints, 
sale-by-the-drink, which drew the opposition of the Mormon Church on 
moral grounds, and liquor law enforcement, which in a general way 
became a paramount issue for both gubernatorial finalists. 

Actually it may be questioned just how much effect the various 
techniques and issues had on the election results; for these, in the final 
analysis, indicated chiefly that Utah is an integral part of the national 
scene and that national issues determine the over-all results with only 
some variations due to local forces. 

8 Wallace received 2,442 votes, and Taylor 1,979. Dobbs (Socialist-Worker) received 60 votes, and Carlson 

52. Thurmond and Wright received 2 write-in votes apiece in Iron County. Three Progressives 

ran for the State Senate in Salt Lake County, Curtis receiving 737 votes, Greatorex, 688, and 


Slacum, 701. In Utah County, George T. Hanson, Socialist-Worker candidate for the House of 


Representatives, received 47 votes, Earle Foot, a Progressive, 64, and Grow, an Independent, 1, 
for the same office. 
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THE 1948 ELECTIONS IN WASHINGTON 


Donatp H. WEBSTER 
University of Washington 


OLITICAL experts and pollsters engaged in predicting the outcome 
P: presidential elections have often placed the state of Washington in 

the doubtful column. This was the case in 1948, but during the 
past half century the state has tended to parallel the national voting quite 
accurately. Only once since 1900, when Theodore Roosevelt’s Progressives 
won, has Washington failed to cast its electoral votes in favor of the 
winning presidential candidate. Even in that year, the state followed the 
national swing to the Democratic party by electing a Democratic governor 
and other state officials running on the Democratic ticket. 

Polls taken shortly before the 1948 general election predicted that 
Governor Dewey would receive 48 per cent of the state’s popular vote 
and President Truman less than 46 per cent. The election results gave 
President Truman 54 per cent of the total number of votes cast, Governor 
Dewey less than 43 per cent, and Henry Wallace slightly more than 3 
per cent. 

The returns of the votes cast in the various state and congressional 
contests provide some interesting results which will undoubtedly keep 
the political analysts occupied for many months. At the same time that 
the voters gave President Truman an overwhelming endorsement, they 
turned against his close personal friend, the incumbent Democratic gov- 
ernor, Mon C. Wallgren, and elected former Republican Governor Arthur 
B. Langlie, whose campaign was closely identified with that of Governor 
Dewey. 

Democrats secured the state offices, but the voters favored Repub- 
licans over Democrats for four of the six seats in the United States House 
of Representatives. The Democrats won a substantial majority of the 
seats in the House of Representatives, but the Republicans retained con- 
trol of the Senate. 

With a bent toward liberal legislation and constitutional reform, the 
state voted in favor of initiative measures providing a bonus for veterans 
of World War II, a liberalized program of old age pensions, and a modi- 
fication of the state liquor control program to authorize the sale of hard 
liquor by the drink in hotels, clubs, restaurants, and certain other licensed 
places. Approval was given to four proposed constitutional amendments 
which will permit the legislature to fix the salaries of elective state officials 


1 Republican Arthur B. Langlie received approximately 51 per cent of the votes cast, Democratic Mon C. 
Wallgren received approximately 47 per cent, and Progressive Russell Fluent received approxima 


2 per cent. 
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formerly fixed by the Constitution; authorize county home rule; abolish 
the two-term limit for county officials; and authorize county-city consolida- 
tion in areas having a population of 300,000. 

Between 1889, when statehood was granted, and 1932, the Demo- 
crats controlled the office of governor for only two terms, but they have 
more or less dominated the state government since 1932. This control 
was loosened in 1940 when the Republican candidate, Arthur B. Langlie, 
was elected governor. Democrats gained control in 1931 of all six of 
Washington’s seats in the United States House of Representatives and 
retained them until 1942, when Republican candidates won in the Third, 
Fourth and Fifth Districts. In the presidential election of 1944, the Demo- 
crats recaptured the Third District but Republicans retained the seats in 
the Fourth and Fifth Districts. In 1946, the Republicans won all but one 
of the six places in the House of Representatives and elected a Republican 
to the United States Senate. In the same year, Republicans regained 
control of both the Senate and House of Representatives of the state 
legislature. 

The principal fight for political control in the 1948 state elections 
centered around the contest for the office of governor, in which Repub- 
lican Arthur B. Langlie staged a political comeback to defeat Governor 
Mon C. Wallgren, who had defeated him for re-election in 1944. The 
campaign failed to develop any clear-cut divisions on fundamental issues 
but was waged primarily upon the record of the Democratic administra- 
tion. Governor Wallgren stressed the accomplishments of his administra- 
tion, the sound position of the state finances, and advancement of social 
security and other welfare programs, as well as plans for a modern state- 
owned ferry system providing efficient service at low rates. At the same 
time he condemned the “attempts of the Republican legislature to disrupt 
the performance of essential state services by pinchpenny appropriations.” 

The Republicans, on the other hand, leveled their attacks upon the 
bungling regime of “dillywackers” led by Governor Mon C. Wallgren, 
condemning the handling of the ferry problem, the lack of attention to 
public welfare, mismanagement of the public park system, politics in the 
liquor business, extravagance, political favoritism, and permitting free 
and unfettered activities of Communists. 

Prominently featured in the campaign were such issues as whether 
the state should provide the governor with the use of a yacht and two 
Cadillac automobiles. Under the Republican campaign for economy and 
efficiency, candidate Arthur B. Langlie announced that if elected he would 
abolish such personal luxuries as the governor’s yacht, eliminate special 
privileges, re-establish the automobile pool, and eliminate unnecessary 
driving. Candidate Wallgren, on the other hand, alluded to the practices 
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in other states and dismissed the issue with the statement that if the 
voters did not want him to go first class they had better get another 
governor. 

Although severely criticizing the extravagance of the incumbent ad- 
ministration and pledging himself to a program of economy, Mr. Langlie 
committed himself to a broad state development program of highways, 
recreation facilities, resources, and the “greatest school building program 
in the history of our state.” 

There appears to be no simple explanation why the voters of the 
state gave a strong vote of confidence to President Truman, a substantial 
majority to conservative Governor-elect Arthur B. Langlie, and at the 
same time re-elected liberal Democratic Lieutenant Governor Victor 
Meyers over conservative Herbert M. Hamblen. 

The major newspapers throughout the state gave strong support to 
the Republican ticket, particularly to the candidates at the top. Labor, 
on the whole, gave support to the Democratic ticket.2 The state CIO 
Political Action Committee gave full endorsement to the Democratic 
platform and to all nominees of the Democratic party for state offices. 
The Labor, Educational and Political League of the Washington State 
Federation of Labor (AFL) favored Democrats over Republicans for most 
offices, including that of governor, but made no endorsement for lieutenant 
governor, state treasurer, auditor, and commissioner of public lands.* 

The apparent fickleness of voter behavior in the 1948 elections ap- 
pears to be explained best by the breakdown of party discipline and the 
tendency to vote for familiar names. Two features in the Washington 
election laws have contributed to this situation. One is that contained in 
the law providing for the blanket primary‘ and the other is in the law 
abolishing straight party voting. The Washington blanket primary has 
been referred to not only as an “open primary” but as a “wide open pri- 
mary.” It not only requires no test of party affiliation but permits any 
qualified person to file as a candidate of any organized political party 
and permits any voter to vote for a candidate on any ticket and for other 
candidates on other tickets. The amount of crossover voting cannot be 
2 Several minor parties unsuccessfully made strong bids for the support of labor. Although six minor 

parties were represented on the ballot, only the Progressive party of Henry Wallace nominated 

a full slate of candidates. Two parties, the Prohibition and Socialist, named candidates for presi- 

dent and vice-president only; the Socialist Labor party entered candidates for president, vice- 

president, governor, and a governor. The Socialist Workers’ party nominated candidates 
for president, vice-president, and governor. The Communist party nominated a candidate only for 
the office of commissioner of public lends. None of the minor parties with the exception of the 

Progressive party conducted an intensive campaign on state issues. Aside from the Progressive 


party, which polled approximately 3 per cent of the total vote for president and 2 per cent 
of the total vote for governor, votes cast for candidates of minor parties were negligible. 


3 A Republican candidate was endorsed for one Congressional seat and commendations were given alike 
to Democrats and Republicans running for two others. 


4 Rem. Rev. Stat., Sec. 5187. 
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clearly established.® It is generally recognized, however, that a consider- 
able amount does exist; in fact, this practice has been advocated on cer- 
tain occasions by the Republican party. This year, however, the Executive 
Committee of the Republican State Central Committee and the State 
Strategy Committee adopted a resolution urging all voters to stay strictly 
within their own party lines. It is now feared by many of the top strate- 
gists of the Republican Party that once voters have been taught how to 
vote in the “other fellow’s primary,” they may, as a matter of habit, tend 
to vote with that party in the general election. 

It seems likely that the effect of the 1947 law abolishing straight party 
voting has tended further to break down party discipline and encourage 
voters to cast their ballots for familiar names rather than for party labels. 
In view of the strong vote cast for President Truman, in the past election, 
it seems probable that the abolition of straight party voting may have 
worked to the advantage of Arthur B. Langlie, whose name was well 
known in the state and who waged a vigorous campaign. On the other 
hand, it may have worked to the disadvantage of Republican candidates 
for other state offices whom Langlie attempted to carry along with him 
but who did not receive the same publicity as the candidates at the top 
of the ticket and whose names were not so well known in political life 
as the Democratic candidates whom they opposed. 


5 The Washington blanket primary is a very unreliable barometer for predicting party strength or 
outcome of contests for particular offices in the general election. In the 1948 prin primaries, a 


office, yet Republican Langlie defeated Democrat Wallgren in the general election by al 

same number of votes. At the same time, 

dates for the offices of secretary of state and state treasurer were greatly in excess of 

number of votes cast for all Democratic candidates for the same offices, yet in the general election 
Democratic nominees defeated their Republican opponents by overwhelming majorities. 
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THE 1948 ELECTIONS IN WYOMING 


Danie. W. TuTTLe, Jr. 
University of Wyoming 


"Te 1948 campaign and election in Wyoming did not alter any out- 
standing time-honored political patterns in the state. A noticeable 
degree of personality politics and a propensity toward ballot scratch- 
ing by voters have appeared in the past and were most evident in the 
latest election. The usual tendencies in Wyoming to follow the national 
presidential vote, to elect a Republican representative to Congress, and 
to select a Republican state legislature remain today, serving to mold a 
tradition for future contests to confirm or to refute. 

Voters in Wyoming were selecting three presidential electors, one 
Senator, one Representative, a full quota of fifty-six state representatives, 
and fourteen state senators in addition to scattered local officers. Five 
proposed state constitutional amendments were also before the people for 
decision. These important contests, particularly the senatorial race, which 
was viewed by national political experts as a crucial contest, prompted 
a colorful and interesting campaign, but did not attract a record number 
of voters on election day in spite of good weather. 

The two-thirds of the state’s 150,000 voters to record a preference 
were 8,000 less than the record vote of 1940. President Truman received 
52,000 votes to 48,000 for his Republican opponent, Governor Thomas E. 
Dewey. In the senatorial race Governor Lester C. Hunt, Democrat, led 
his party’s ticket with some 58,000 votes against incumbent Republican 
Senator E. V. Robertson’s 43,500. The voters reversed results in the 
congressional race and recorded 50,000 votes for incumbent Republican 
Congressman Frank A. Barrett to 47,000 for his Democratic opponent, 
L. G. Flannery. 

The fifty-six seats in the state House of Representatives were divided 
evenly between the two parties, twenty-eight for the Republicans and 
twenty-eight for the Democrats, a net loss of sixteen seats for the Re- 
publican party. The fourteen state senatorial seats were divided, nine 
for the Republicans and five for the Democrats, for a net loss of one seat 
for the Republicans. The legislative contests generally attracted little or 
no interest throughout the state. 

The Republican party in Wyoming expressed the same confidence 
about the outcome of the election that was exhibited throughout the 
country by that party. This show of confidence that determined the 
“pitch” of the campaign was not so apparent in the candidacy of Senator 
E. V. Robertson. This senatorial seat was early deemed to be one that the 
Republicans should retain if they were to keep control of the Senate. 
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Consequently both the national and the state segments of the party 
worked hard to retain it. Senator Robertson’s opponent was popular 
and personable Lester C. Hunt, twice governor of the state and an 
effective campaigner and a consistent vote-getter. The chances of Gov- 
ernor Hunt’s later victory were evidenced early by the results of the 
primary election, and his strength was conceded privately by prominent 
Republicans. 

The senatorial contest had many aspects of a popularity contest and 
was without doubt the focal point of campaign interest. Senator Robert- 
son travelled widely over the entire state, covering some 15,000 miles by 
automobile and some 5,000 miles by plane. His campaign was built 
around the national “unity” theme of the Republican party, the record 
of the Eightieth Congress, a continuing appeal to elect a “team” to work 
with President-to-be Dewey, a current stand favoring retention of national 
forest lands by the national government, and a firm defense of the con- 
troversial Taft-Hartley law. A considerable number of outside partisans 
who came into the state to support his candidacy bolstered his campaign. 
Governor Thomas Dewey passed through southern Wyoming and made 
several appearances, and Governor Earl Warren, Harold E. Stassen, Sen- 
ator Kenneth S. Wherry of Nebraska, Senator Joseph McCarthy of Wis- 
consin, Ralph Becker, Chairman of the National Young Republicans Fed- 
eration, and Senator John Bricker of Ohio all gave Senator Robertson a 
hand. The presence of Admiral Richard E. Byrd in the state and his 
appearance at Republican gatherings drew particular comment from 
leading Democrats, who termed the outsiders “mugwumps” for Robert- 
son. Most Robertson support came from the northern and rural sections 
of the state that are traditional Republican strongholds. Strong editorial 
support came from the editors of the numerous Republican weekly 
newspapers. 

Governor Hunt’s campaign was intensive and involved considerable 
personal contact with the individual voter. He vigorously attacked the 
record of the Eightieth Congress and the voting record of Senator Robert- 
son in particular. He outlined his program which included legislation to 
curb inflation, an extensive housing program, especially for veterans, an 
enlarged health program, federal aid to education and assistance in build- 
ing schools, continuation of the farm program, a labor support program, 
discontinuance of further tax reduction “until such time as we have 
whittled down our national debt,” a strong America, and support of the 
Marshall Plan. Governor Hunt received campaign assistance from Sena- 
tor Alben W. Barkley, Democratic National Chairman J. Howard Mc- 
Grath, and Wyoming Senator Joseph C. O’Mahoney. President Truman’s 
early summer visit to Wyoming afforded encouragement for the whole of 
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the Democratic slate. Major support for Hunt came from the southern 
counties that surround the lines of the Union Pacific, where his denunci- 
ation of the Taft-Hartley law made his candidacy particularly attractive 
to the labor voter. 

The Barrett-Flannery contest attracted much less attention. Barrett 
defended the Taft-Hartley law and relied upon his record as reason for 
his re-election. He also employed the “elect a team” slogan. Flannery, on 
the other hand, called for outright repeal of the Taft-Hartley Act and 
was most critical of the Eightieth Congress. His candidacy, however, did 
not win so complete a support from Democratic ranks as did that of 
Governor Hunt. 

The Democratic party made sizeable gains in Wyoming this year. 
By capturing the state for the party’s candidate for President they reversed 
the results of 1944, when Dewey carried the state by over 2,500 votes. The 
Senate seat was a big prize and gives the state two Democratic Senators. 
The legislative gains were sizeable and the party almost captured control 
of the state House of Representatives, which would have been a most 
unusual event had it occurred. 

In spite of their victory the Democratic national ticket received ma- 
jorities in only ten of the twenty-three counties, but eight of the twelve 
urban areas in Wyoming that exceed 2,500 persons in population are 
included in these ten counties. In the senatorial race Governor Hunt 


carried thirteen counties, while in the congressional race Flannery re- 
corded majorities in only six. In the latter contest five of the six counties 
that supported Flannery were the five southern counties that possess the 
bulk of Wyoming’s kabor vote. Prosperity, a strong labor vote in southern 
Wyoming, and the potent political appeal of Senator-elect Lester C. 
Hunt are among the intangible but important factors which produced 
the Democratic victory here. 


THE TIDELANDS OIL CONTROVERSY 


Ernest R. BARTLEY 
Oregon State College 


N JUNE, 1947, the Supreme Court of the United States handed down 
its decision in the case of United States v. California.1 Substantially, 
the Court held that “California is not the owner of the three-mile 

marginal belt along its coast and that the Federal Government rather than 
the state has paramount rights in and over that belt, an incident to which 
is full dominion over the resources of the soil under that water area, 
including oil.”* Thus the Court determined that it did not lie within the 
power of the state of California to lease the submerged lands in the open 
sea beyond low water mark for the purpose of oil production. A land- 
mark case in the history of state-national relations had been decided. 

This issue of which authority, state or national, should control the 
submerged soils of the three-mile zone is of comparatively recent origin; 
until the 1930’s there appeared to be little doubt that these submerged 
lands not only were under the primary control of the littoral state but 
were actually a part of it,® subject only to the exercise of those powers 
specifically granted to the national government by the Constitution. The 
grant of admiralty and maritime jurisdiction, it was early held, left to the 
state its “residuary powers of legislation” over the waters within its terri- 
torial limits.‘ 

Tue Basis oF STATE CLAIMS 

The coastal states, therefore, had utilized and controlled the marginal 
sea area as though they owned it. They had regulated the fisheries in the 
area, applying state law to vessels enrolled and licensed under national 
statutes and operated by out-of-state persons. They had regulated the 
size of fish that might be taken, had prescribed the manner in which 
fish might be caught, and had even exercised successful though indirect 
control over the operation of floating canneries operating outside the three- 
mile limit.* Oysters,’ shrimp,* and sponges® had been subjected to similar 
1332 U. S. 19; 67 S. Cr. 1658. 


2Ar 38. 

T oP Se, Gestion Law Relating to Mines (3d edition, San Francisco: Bancroft-Whitney, 1914), 

4 United States v. Bevans, 3 Wheat. 336, 389 (1818). 

a“ 3: Vee 139 U. S. 240 (1891). See also Dunham v. Lamphere, 69 Mass. (3 Gray) 


v. Truckee Lumber Co., 116 Cal. 397 (1897) 177 Cal. 
v. Superior Court, 178 Cal. 369 1918); People ey Fish Product 
(1925); Bayside Fish Flour Co. v. (i938 Camp Sea 


ment of Natural Resources, 30 F. Tih “bayside Flour Co. v. Zellerbach. 
App. 564 (1932); Mirkovich v. 409 (1940). 
™ McCready v. he» inia, 94 U. S. 391 (1876); Conkeld v. Coryell, 6 Fed. Cases 546, jie. 3230 (1823); 
Darbee and Immel Oyster and Land Co. v. Pacific Oyster 'Co., 150 Cal. 392 (1911). 
8 Borsage v. a 23 Ala. App. 18 (1929); cert. den. 219 Ala. 154; 280 U. S. 568. 
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controls by the coastal states. As one looks over the decisions one is 
struck by the fact that the various courts, including the United States 
Supreme Court, spoke of the rights which the states held in these fishes 
in the marginal seas, bays, and inlets off their coasts as “property” rights.?° 
The states leased or granted areas to private persons and corporations, 
areas which were later to be reclaimed and to become the sites of cities. 
The states of California, Texas, and to a lesser extent others, such as 
Louisiana and Mississippi, leased the submerged soils in these off-shore 
waters for oil production. The states took the royalties from these opera- 
tions and used the money. In California the payments went to the 
state’s general fund, with a portion of the income being expended for 
state parks and recreation areas; in Texas the income went in its entirety 
to the support of the public school system of the state. Extremely valu- 
able claims which were dependent upon the grants or leases made by the 
states had been established in a number of portions of the marginal sea. 
Yet nowhere does it appear that, down to the 1930’s, any person 
seriously contested these actions on the part of the states. The Supreme 
Court of the United States had used general language on some fifty-two 
occasions to the effect that a state held the title to the shores and beds of 
all navigable waters within its boundaries. Specifically, the Court had 
ruled that the states and not the national government held the title to 


the beds of navigable rivers,!! lakes,!? bays and harbors,!* and the strip 
of land between high and low water marks on the shores of the oceans, 
technically known as the “tidelands.”** It is true, however, that down 
to the filing of United States v. California in 1945 the question of owner- 
ship of the area from low water mark out to the three-mile limit had 
never before been squarely presented to the Court. It is equally true, 
as Judge Manley Hudson pointed out, that the apparent course of ju- 


2 See, e.g., The Abby Dodge, 223 U. S. 166, 174 (1912). 

11 Barney v. Keokuk, 94 U.S. 324 (1876); Shiveley v. Bowlby, 152 U.S. 1 (1894); County of St. Clair 
v. Lovingston, 90 U. S. 46 (1874); Scott v. Lattig, 227 U. S. 229 (1913); United States v. Utah 
283 U. S. 64 (1931). In United States v. Chandler-Dunbar Co. 209 U. S. 447 (1908), Justice 
Holmes, speaking for the majority of the Court, held, as between a grantee of the state of 
Michigan and a grantee of the United States, that even though the waters of the river in 
question constituted an international boundary, the beds of such waters were held in title by 
the state. The case involved the bed of the St. Mary’s River, an international boundary 
between the United States and Canada. 


12 Great Lakes: Illinois Central R. Co. v. Illinois, 146 U. S. 387 (1892); Massachusetts v. New York, 
271 U. S. 65 (1926). 
Interior Lakes: McGilvra v. Ross, 215 U. 2 (1909); United States v. Holt Bank, 270 
U. S. 49 (1926); United States v. Oregon, 295 é. . 1 (1935). 


13 Pollard’s Lessee v. Hagan, 3 How. 212 (1845); iY v. yada Commissioners, 18 Wall. 57 oo: 
aoe States v. Mission Rock Co., 189 U. S. 391 (1903); McCready v. Virginia, 94 U. 
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usage is technically improper, journalistic practice has well nigh given the word the broader 
meaning. 


THE TIDELANDS OIL CONTROVERSY 137 


dicial opinion down to 1945 could have been so construed as to show the 
ownership of the three-mile zone to be in the coastal states.?* Certainly 
there was no judicial precedent to the contrary. 

The writer has not been able to find a single instance, down to the 
early 1930’s, in which an executive officer of the national government 
ever contested the actions of the states in the three-mile zone. The 
United States, in its brief in California v. United States, makes no men- 
tion of such a case; one would suppose that it would have done so if 
such an instance had existed. On the contrary, there are a number of 
cases in which the states actually granted title for lands in the marginal 
areas to the national government. These grants were customarily made 
at the request of executive officers of the national government, usually 
for military purposes.'® 

In particular, the Department of the Interior held to the view that 
the marginal sea areas belonged to the respective states. As late as 1933, 
the then Secretary of the Interior, Harold L. Ickes, in denying a federal 
leasing permit to one Olin Proctor, stated flatly that the submerged soils 
in the marginal sea off the coast of California belonged to California.?” 
Proctor had sought a permit under the Federal Leasing Act of 1920,** in 
order to operate in the area off the coast of southern California. Secretary 
Ickes’ denial was in conformity with the previous policy of the Depart- 
ment of the Interior which had held that these submerged soils were the 
property of the state;?® therefore the Federal Leasing Act, designed to 
facilitate mineral exploration in the public lands of the United States, 
did not apply. 

Even after the letter to Olin Proctor, however, persons continued to 
make applications for prospecting permits under the Federal Leasing Act 
of 1920. The areas covered by these applications were all located off the 
coast of southern California. Sometime later Mr. Ickes began to exper- 
ience some doubts as to his 1933 stand.?° By 1937 he no longer held 


Ras | Before the Committee on the Judiciary, United States Senate, 79th Congress, a Zon Session 

S. Resolution 48 and H. J. Resolution 225 (Washington: Government Printing Office 1946), 
Sosa It was Judge Hudson’s considered opinion that the disputed areas were oe 
the state of California. 


%6 The United States, through its executive officers in furtherance of Congressional policy, has received 
from the states some 195 grants of land, leases, or easements involving areas under navigable 
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the definite beliefs he had stated in the Proctor letter. No longer did he 
refuse the applications for permits to drill. Instead he held them in 
abeyance pending, as he said, further study of the problem. He at one 
time contemplated the issuance of a single permit in order to get a test 
case before the courts;*! this action was made unnecessary by the subse- 
quent filing of United States v. California. 

From 1937 on, Mr. Ickes evinced a genuine and enthusiastic interest 
in the tidelands controversy. As will presently be seen, it was to lead 
eventually to his resignation. Yet the important thing to note is that down 
to 1937, the ownership of the marginal sea area was not challenged by 
the executive branch of the national government, not even by that de- 
partment charged with the administration of the public lands of the 
United States. Under these circumstances, it is not surprising that the 
states felt safe in the actions which they had taken in the marginal seas 
off their coasts. 

CONGRESSIONAL ACTION, 1937-1946 


The opening gun on behalf of national control was fired in 1937. 
Mr. Ickes persuaded Senator Gerald P. Nye of North Dakota to introduce 
in the Congress a bill to declare that lands under the marginal seas of all 
the coastal states were a part of the public domain of the United States.?? 
This marks the first time, insofar as can be discovered, that any declara- 
tion or assertion of such right was ever made in the Congress of the 
United States. 

Very soon after the introduction of this bill, Senator Nye substituted 
for it a resolution which asserted that all submerged lands below low 
water mark and within the three-mile limit were the property of the 
United States.2* It would have directed the Attorney General to assert 
and establish that title as against persons who were entering upon these 
areas and removing oil from the submerged soils. This resolution the 
Senate passed in the closing days of the first session of the 75th Congress. 
No hearings had been held on it and there was little or no debate in the 
Senate upon the issue.”* 

In February, 1938, hearings on the resolution as passed by the Senate 
were held by the House Committee on the Judiciary.** These hearings, 
like others to follow in later years, were extensive. By a 10-8 vote, the 
Committee reported to the House a substitute measure which, in effect, 


Long Beach-Seal Beach area to precipitate a 


2S. J. Res. 208, 75th Congress, Ist Session. 
% Senator Walsh made a few remarks in which he called the measure ‘ye, totem” There 


is no other evidence of discussion on the floor. 81 Cong. Rec. There was no record 
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applied the Nye resolution only to the submerged soils off the coast of 
California!** It should be noted that Senator Nye candidly stated that he 
saw no hope of passage by the House of his resolution as he had sought 
to apply it originally to all the littoral states.27 Senator Nye was willing, 
therefore, to act together with Representative Sam Hobbs of Alabama 
in applying the measure only to the state of California. It was hoped that 
in this way the opposition of other states would not be aroused.?* The 
justification of this line of attack was made on the ground that the press- 
ing need was for oil conservation only; there was no need to apply the 
resolution elsewhere for the problem was not present elsewhere. The 
advocates of the Nye and later the Hobbs resolutions based their argu- 
ments primarily upon the necessity of conservation of California sub- 
merged oil reserves for possible future emergency use by the Navy.?? The 
resolution applying the Nye principle to California died on the calendar 
of the 75th Congress. It represents the high-water mark of the attempt 
to get control of the marginal sea by Congressional action. 

By early 1939 the representatives of the states had been thoroughly 
aroused. By the opening of the 76th Congress, they had grouped their 
resources so that they were capable of meeting and defeating any attempt 
at Congressional action to declare the rights and title of the United 
States. Though a series of new resolutions was introduced by Senators 
Nye*® and Walsh** and by Representative Hobbs*? and though hearings 
were held, no such measure ever again received committee support. The 
attempt to isolate California had backfired; instead of alienating support, 
it had bound the states together. The majority of the representatives of 
the seaboard states in Congress were afraid that applying such a declara- 
tion to California would constitute a precedent which could later be 
utilized to expand national control to all of the marginal sea. Their 
fears in this regard, of course, were quite well founded. Many of the 
representatives of inland states felt that such a resolution might even 
constitute a precedent which would affect the validity of titles to inland 
waters. 

War brought a temporary cessation to the fight over the tidelands 
in the Congress. On the surface, the whole issue appeared to have died. 
The necessity for petroleum production took precedence over any possible 
arguments that might have been advanced in regard to the establishment 


26H. R. Rep. 2378 to Accompany S. J. Res. 208, 75th Congress, 3d Session. 
21 Testimony, Hearings on S. J. Resolutions 83 and 92, pp. 69-70. 
28 Testimony of Representative Hobbs, ibid., p. 18; Hearings on S. J. Res. 208, p. 19. 
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of petroleum reserves. The calm, however, was more apparent than 
real. Underneath, the currents were seething, with the believers in state 
ownership and control of the marginal sea combining forces to take 
action at the first opportunity. In early 1945 there were introduced into 
the Congress a number of bills and resolutions, each substantially the 
same and designed to “quitclaim” to the states any right or title which 
the United States might have and, indeed, declaring that the United 
States had never had any such right or title.** These bills and resolu- 
tions were actively supported by a number of organizations, among them 
the National Association of Attorneys General. Forty-six of the forty- 
eight state Attorneys General came out in active support of the “quit- 
claim” measures. 

Secretary of the Interior Ickes, meanwhile, was trying to force court 
action on the issue. The green light was finally given by President Roose- 
velt, and a suit was filed against the Pacific Western Petroleum Company 
on May 30, 1945, in the United States District Court for the Southern 
District of California. Mr. Ickes, however, preferred an original suit in 
the Supreme Court directed against the state of California, and with the 
accession to office of Mr. Truman he finally accomplished this end. In 
October, 1945, the Pacific Western action was dropped and an original 
action brought against California.** Thoroughly alarmed by the action 
against the Pacific Western Company, those favoring “quitclaim” took 
immediate steps to force consideration of their resolutions.*® 

Outwardly, there had appeared to be complete agreement among 
Mr. Truman’s official family in the action that had been taken. This 
quiet exploded early in 1946, however, when Edwin Pauley was nom- 
inated to the post of Under Secretary of the Navy. Opposition developed 
immediately among the members of the Senate Naval Affairs Committee, 
based on the fact that Pauley had been an oil operator of some wealth 
and influence in California, where he had headed the Petrol Corpora- 
tion.2*® Mr. Ickes twice appeared before the Senate Naval Affairs Com- 
mittee to oppose the confirmation of Mr. Pauley. It was the contention 
of Mr. Ickes that on September 6, 1944, he held a conversation with 
Mr. Pauley concerning the difficulty of raising campaign funds for the 
1944 presidential campaign. At that time, Ickes alleged, Pauley promised 
to raise $300,000 for the Democratic war chest, if, in turn, Ickes would 
see that the administration abandoned federal claims to tidelands.*’ 
Calling Pauley’s offer the “rawest” ever put to him, Mr. Ickes accused 


33 See, e.g., H. J. Resolutions 119, 122, 123, 124, 125, 128, 129, 153, 193, 217. 
% Supreme Court of the United States, No. 12, Original, 1945 term. 
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Pauley of lobbying for the tidelands interests in a railroad car at Hyde 
Park following the burial of Franklin Roosevelt. Recrimination and name- 
calling culminated in the resignation of Mr. Ickes on February 13, 1946, in 
protest against Mr. Truman’s continued support of Mr. Pauley.** Presi- 
dent Truman’s temper was at such a pitch that he accepted the resigna- 
tion as of February 15, 1946, though Ickes had expressed his desire to 
remain in office till March 31st in order to complete work on certain 
highly important international oil agreements.*® 

The tidelands issue had exploded into page one prominence. Here 
was an issue great enough to force the resignation of an able and forth- 
right Secretary of the Interior. It was important enough to force Pauley 
to defend his activities and in the end contributed to the withdrawal of 
his nomination. 

The quitclaim legislation, meanwhile, was moving laboriously through 
the legislative labyrinth. The House gave it a favorable 108-11 vote.*® 
In the Senate, the opposition was better disposed to make a fight of the 
matter and, with Senators Barkley, Tobey, Fulbright, and Donnell carry- 
ing the argument, succeeded in rallying thirty-four senators to oppose 
the quitclaim. Forty-four others, however, favored the measure, and so 
it went to the President. President Truman vetoed the resolution on the 
simple and reasonable ground that the issue was currently before the 
Supreme Court for decision.** Though at the time of the veto, August 2, 
1946, the case had not been argued, the briefs had long since been filed. 
The President wanted a judicial determination of the issues involved. 
His veto was sustained.** 


Unitep STATES v. CALIFORNIA 


Paragraph II of the complaint filed by the United States against the 
state of California on October 19, 1945, alleged as follows: 


At all times herein mentioned, plaintiff was and now is the owner in fee simple 
of, or possessed of paramount rights in and powers over, the land, minerals and other 
things of value underlying the Pacific Ocean, lying seaward of the ordinary low water 
mark on the coast of California and outside of the inland waters of the State, extending 
seaward three nautical miles and bounded on the north and south, respectively, by the 
northern and southern boundaries of the State of California. 


The prayer was for a decree declaring the rights of the United States 
as against the state of California and for an injunction against the state 
and persons claiming under it from trespassing on the area. 


, February 14, 1946. 


mame. text of the President’s letter is in ibid., February 14, 1946. Editorially, the Times of the same 
date lauded Ickes as a great — servant and indicated that it thought Mr. Truman’s preference 
of Mr. Pauley “‘most unfortunate. 
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California filed an answer which Mr. Ickes called the “most elaborate 
and complicated pleading on record in the Supreme Court—an answer 
in three volumes, running to 822 printed pages and weighing 3 pounds 9 
ounces.” *? The Department of Justice was not satisfied with the docu- 
ment. It filed a motion to strike the Answer on the ground that it was 
so “prolix and so replete with arguments, evidentiary matter and con- 
clusions, both of law and of fact, that it is virtually impossible to segregate 
and identify the well-pleaded facts for the purpose of determining the 
issues to be tendered.” After considerable legal bickering, including a 
pre-trial conference in the chambers of Justice Black, California filed a 
new Answer on May 21, 1946, with the understanding that its three- 
volume original was to remain on file for such use as the Court or the 
parties might make of it, and with the further provision that the original 
Answer was not to be treated as a part of the pleadings. The United 
States withdrew its motion to strike the Answer.‘ The issue was joined; 
the case was argued March 13 and 14, 1947. 

Both sides stated their cases in terms of title to the submerged lands 
in the marginal areas. Both parties proceeded upon the fundamental 
idea that rights to property were involved. It is true that the United 
States, in its complaint, spoke of the nation as having “paramount rights” 
in the area, if, indeed, it did not have title. A few pages later, however, 
the United States made the flat assertion that 


The Government contends only that the area in question became the property of 
the United States and that it never conveyed that area to the State.” 


The United States asserted, quite correctly, that no case before had 
ever presented squarely to the Court the issue of ownership of the mar- 
ginal sea. It was contended that the thirteen original states could not 
have owned such areas, because the development of the territorial con- 
cept of the marginal sea did not see acceptance until after the adoption 
of the national Constitution. Further, it was argued, the admission of 
California upon an “equal footing” endowed the state with governmental 
powers only and gave it no rights in public lands save as those rights 
were granted by the United States. The “equal footing” clause should 
not be so construed as to imply any grant of land in the marginal sea. The 
United States deemed the previous decisions of the Court not controlling, 
for it was argued that these decisions dealt with inland waters only and 
that, in any event, ownership of the marginal sea was more closely an 
attribute of national than state sovereignty. It was also argued that, 


43 Hearings on S. J. Res. 48 and H. J. Res. 225, p. 9. 


4 This account of action taken on the original Answer is drawn from the Brief for Bs /Saaet States 
ie Soe ot Pee Judgment, pp. 5-6, fn. The new Answer consisted of 192 pages, with 
an appendix of 316 pages, a total of 508 pages. 


4 Brief for the United States in Support of Motion for Judgment, p. 5. 
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since oil had only recently been discovered in the area, any argument 
which the state might advance on the basis of laches, estoppel, adverse 
possession, or prescription could have no validity. Not only do such pleas 
not run against the sovereign, but in this case the United States, it was 
contended, did, indeed, act with reasonable promptness to secure the 
rights of the national government.** 

Counsel for California appear to have spent very little time with the 
“paramount rights” argument. Their brief, too, is couched in terms of 
title. It was argued that a territorial concept of the marginal sea had, 
indeed, developed prior to the adoption of the Constitution, though the 
exact extent of that area was, perhaps, in doubt. The thirteen original 
states did, therefore, receive rights in the marginal sea upon the Declara- 
tion of Independence, rights which were not granted to the national 
government under the Constitution. Later states, including California, 
were admitted upon an “equal footing” with the original states, an aspect 
of which was the right to the soil under navigable waters. Further, Cal- 
ifornia argued that the actions or inactions of the United States were 
such that the national government was now precluded from asserting any 
rights, if any it had, in the area. One hundred eight of 192 pages of the 
California Brief were devoted to a consideration of California’s claim to 
title in the submerged lands below low water mark out to the three-mile 
limit.*7 

The Court held in favor of the United States in a 6-2 opinion. Mr. 
Justice Jackson took no part in the consideration of the case; Justices 
Frankfurter and Reed registered strong dissents. The writing of the ma- 
jority opinion was assigned to Mr. Justice Black, who, after considering 
two minor issues raised by the state of California,** proceeded to con- 
sider the case on its merits. 

It is difficult to compress the majority views into a small space. In 
substance, the Court chose to ignore, as the dissenting opinion of Mr. 
Justice Frankfurter points out,*® the arguments as to title advanced by 
both parties. If one reads only Justice Black’s opinion, one infers that the 
United States, in its pleadings, had argued the case on the basis of para- 
mount rights. This it did not do. Of course the Court is not limited 


‘6 This summary is taken from ibid., pp. 7-15. 


‘7 Unlike the ys States, the California Answer did not contain a ty of the arguments 
which the sta statement of California arguments, * is the writer's, 
drawn from a California Answer as a — > 

4 California had argued (1) that om 5 was sy”” which would bring the 
issue properly before the Court and es, 4 United States had no 
uthority to maintain the action. first argument was based on a belief that this was no 

lispute in a legal sense but only a di federal and state officers. Further, 

here was no way to identify the subject matter of the unit so as to be able to render a proper 
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to the contentions made before it; it may strike out on its own, and it 
should be made plain that in this case the Court did not rely upon the 
brief of the national government for the primary support of its views. 

The Court chose, instead, to base the authority of the United States 
to take the oil and other natural products of the marginal sea upon a 
doctrine of “paramount rights.” It is significant to note that while Jus- 
tice Black says that California does not own the soils of the marginal sea 
off its coast, he does not, on the other hand, say that the United States 
does. What he is saying is that the United States asserts rights transcend- 
ing “those of a mere property owner.” °° The national government, not 
the states, is charged with the protection of this area; and it is the re- 
sponsibility of the national government to take the necessary measures for 
the protection of its maritime boundaries. Further, the United States 
asserts rights here as a member of the family of nations. In order to 
fulfill its obligations properly in this regard, the national government 
must have the power, “unencumbered by state commitments,” to make 
agreements for the control and use of the land under the marginal sea. 
Protection and control of the area is a function of national “external” 
sovereignty.** 

The majority opinion requires careful analysis, for many of the ideas 
are not cogently expressed. It is readily apparent, however, that the 
Court is not using the term “paramount rights” in its customary sense. 
In the valid exercise of the commerce power, for example, the national 
authority has powers overriding any exercise of state authority with 
which the power may come into conflict. Yet the exercise of the com- 
merce power is still subject to the prohibitions of the first ten amend- 
ments to the Constitution. The Congress may choose to erect a dam in 
furtherance of its undoubted powers over interstate commerce, but the 
restriction of eminent domain is still applicable and binding upon the 
national government. 

The “paramount rights” doctrine of United States v. California, on 
the other hand, closely approximates the inherent powers ideas of Mr. 
‘ Justice Sutherland. Justice Sutherland’s statement for the Court in 
United States vs. Curtiss-Wright Export Corporation® is too well known 
to require elaboration here. It was there laid down that in the general 
field of international affairs, the national government had powers simply 
because it is a government, an entity admittedly a member of the family of 
nations. These powers accrue to it solely in that capacity and are not 


29. 
51 Ac 29, 34-35. 
52 299 U. S. 304, 315-316, 318 (1936). 
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subject to any concept of federalism with its historic differentiation be- 
tween delegated and implied powers. The powers of the United States 
in international affairs are not subject to the limitations present when the 
Congress exercises an enumerated power.** 

In United States v. California, Justice Black bases his “paramount 
rights” theory upon the position of the United States as a member of the 
family of nations. The protection of the three-mile belt is a “function 
of national external sovereignty.”** A government located on a seacoast 
must be able to protect itself from the “dangers incident to its location.” ™® 
When such a nation chooses to exercise its “rights under international 
law” ®* it may appropriate the products of the sea. The opinion is replete 
with these references to the importance the majority attaches to the idea 
of the powers which the United States has as a member of the family of 
nations. Never does the opinion say that the United States controls this 
area by virtue of the constitutional powers which have been assigned to it. 
Instead it says that the national government alone, as a function of 
external sovereignty, has the power and authority to control the three- 
mile zone of the marginal sea.*’ If the national government exercises this 
authority as a function of external sovereignty, does it not follow that 
this peculiar national authority is not limited by any expressions of the 
Constitution in regard to the enumerations of specific powers, powers 
which, under Justice Sutherland’s doctrine, can relate only to internal 
affairs? 

Is this marginal sea area, therefore, to be removed from the operation 
of the checks in the American federal system because the control of the 
area accrues to the national government as a sovereign? This, it seems, is 
the true measure of the importance of Justice Black’s theory. The issue 
is not one of a few barrels of oil, but a whole question of power rela- 
tionships. The opinion propounds a doctrine which removes authority 
over the three-mile zone from any dependence upon legal title. Instead 
Justice Black is postulating the idea of paramount rights for the national 
government as a function of external sovereignty; in that way the usual 
constitutional limitations and ideas of delegated and enumerated powers 
cannot be applied. This, it seers, is his extremely important contribution. 


Yaec Law Journal (1946), 467. 

54 At 34. Emphasis supplied. 

Ac 35. 

56 Ibid. 


57 Justice Black lays considerable upon the argument that the oil here at issue might become 
the subject of a treaty. At 35. 35. His oo a in = regard, however, is at best irrelevant. 
There are few subjects, indeed, which — t become the subject of a treaty, thereby coming 
under the rule of Missouri v. Holland, 252 U. rs. 416 (1920). It is proper to point out that the 
oil at issue in United — v. California was TY. the subject of a treaty. Therefore, for Justice 
Black to say that the oil might “well become the subject of international dispute and settlement” 

gives no force to his total argument. The fact that the oil might become the subject of a 

treaty does not impart a power of control to the federal government! 
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Justices Frankfurter and Reed dissented. The latter accepted the 
California arguments, believing that California had adequately proved 
its title to the area.®* Justice Frankfurter based his ideas on concepts of 
property. He was not, however, certain that either the United States or 
California owned the area. He definitely was not satisfied with the 
Court’s rationalization giving to the United States the right to withdraw 
the oil and other natural products from the soil of the marginal sea 
under the guise of paramount rights.*® 

The majority was not unaware of the tremendous complications 
arising from its decision. The parties were asked to get together on a 
decree to carry the opinion of the Court into effect, a decree to be 
presented to the Court before September, 1947. Representatives of Cali- 
fornia and the United States found themselves unable to draw a mutually 
satisfactory decree for presentation to the Court. 

In order to assure the uninterrupted flow of vitally needed petroleum, 
however, California did enter into a series of interim agreements with the 
United States for the continued operation of wells affected by the de- 
cision.*° The interim agreements were more or less informal, since At- 
torney General Clark, in an opinion sent to Secretary of the Interior 
Krug, stated that, in his opinion, there was not presently on the statute 
books wy legislation under which the wells in the marginal sea could be 
operat: 

Ease $ petition for rehearing, which received the active support 
of the National Association of Attorneys General, was denied October 13, 
1947.82 A few days later the Court entered its order and decree which 
granted the relief prayed for by the United States.®* It is significant to 
note, however, that the Court did not accept in its entirety the decree 
drawn by the United States. The proposed decree would have declared 
that the United States possessed both paramount rights and rights of pro- 
prietorship in the affected areas.** The Court chose to strike the reference 
o “proprietorship,” thus bringing the decree into accord with what the 
Court had actually decided. 

The emphasis has now shifted from the judicial to the political 
arena. It is in the hands of the Congress whether any further action shall 
be taken in the matter. With the opening of the second session of the 
5 Ar 41-43. 


At 43-46. 


® See joint press release of the Departments of Justice and Interior, July 26, 1947. A copy is found 
in the Library of the University of California School of Jurisprudence. The agreement was 
accorded a quarter column write-up in the Oakland Tribune of July 27, 1947. 

* Oakland Tribune ers 3S A copy of the letter is found in the Library of the University 
of California jurisprudence. 

332 U. S. 787. 

* Order and Decree, United Stat. California, Supreme Court of the United Sta No. 12 Original, 
October Tem, 3300. 8. 

* Decree Hoy 4 the United hg ad Memorandum in Support of Proposed Decree, No. 12 
Original, Term, 1947. 
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80th Congress a veritable flood of bills and resolutions was introduced, 
the intention of which was to quitclaim in favor of the states any rights 
which the United States might have in the soils of the maritime belt.* 
The stimulus to quitclaim was heightened by the fact that Attorney Gen- 
eral Clark gave indications of moving against Texas, Louisiana, and “pos- 
sibly several other Gulf States.” ** Lengthy and extensive hearings were 
held on these measures, and on April 30, 1948, H.R. 5992 passed the 
House of Representatives by the smashing vote of 257-29, a margin far 
exceeding the fondest hopes of quitclaim advocates. 

In the Senate, however ,the margin favoring quitclaim was narrower. 
Further, the quitclaim measure, by the time it had been favorably re- 
ported by the Senate Committee on the Judiciary and had been placed 
on the appropriate calendar, ran into the rush for adjournment for the 
national party conventions. Even then, the measure might have been 
called for a vote had it not been for the fear that Senator Donnell of 
Missouri, arch foe of the quitclaim, would indulge in delaying tactics.* 
Thus the Senate, with an admitted majority favoring the measure, did not 
act on it. While one can only speculate on what the action of President 
Truman might have been, there are some grounds for believing that he 
would not have vetoed the quitclaim at that time.®* 


% See, e.g., H. R. 5531; R. 5628; H. 5660; H. R. 5536; S. 1988. The latter bill was introduced 

nator E. H. Ast of we eke for himself and Senators Knowland, McCarran, Bricker, 

awkes, Butler, Holland, Eastland, Martin, Ellender, Saltonstall, O'Connor, O’Daniel, Downey, 

Connally, Byrd, Overton, Hickenlooper, Brooks, and Capper. The gr a * an excellent 

geographical cross section of the country as well as manifesting the yt ye kdown of 
lines on tidelands issue. 


, Congress of the 
eld. February 23-March 9 


zine accounts would to show that the are now 
fact. According to the Portland Oreg <= 21, 1948, Attorney General Tom Clark 
asked the Supreme Court, on Decembe to accept suits against the states of Texas and 
Sm as original actions. He filed c wcopie of the proposed suits which asked a declaration 
timary federal rights over the minerals and other things underlying Gulf 
of exico adjacent to the coasts, a of low water mar Clark based his action 
upon the ruling made by the court in United States v. California. Both Louisiana and Texas 
ve served notice of their intention to fight the suits. The writer has been unable, as yet, to 
secure a copy of the ee General’s motion and it is impossible, therefore, to determine 
exactly <y Sl is now before the Court. Certainly it can be said that activity calculated to 
secure for the United Senses tights in the tidelands oil fields off Texas and Louisiana is now 
in progress. 


March 4- 


he alone carried the burden of 

Washinton of the Oakland Tribune stated in his 

column of June 1 belief that anes would have conducted a filibuster had the quit- 

claim measure x7 oo ught to the floor of the Senate. While the question of whether or not 

Senator Donnell would have filibustered remains a matter for conjecture, a cursory examination 

of the 1948 hearings unmistakably reveals that the Senator had fought the quitclaim with 
vigour and shrewdness. 


The situation had changed since the veto in 1946 in that there ne now no court test pending. 
Following the President’s trip to palvemte in June, 1948, De reports the President as 
“eager to change his mind.” Oakland Tribune, June 16, 1948. same article stated that 
the President had professed surprise . regard to the quitclaim. Mr. Truman, so story 
goes, was under the im; - im that the quitclaim he had vetoed extended out to the limits 
of the Continental Shelf. Under this version, the President would have been able reasonably 
to sign a 1948 quitclaim bill. If the situation were actually true, however, there was a major 
mistake on the part of the Chief Executive or his aides, for the 1946 quitclaim clearly and 
definitely extended only to the three-mile limit and did not include the remainder 

tinental Shelf. Senator Connally expressed the belief the President would not have 
vetoed a quitclaim in 1948. Oakland Tribune, February 4, 1948. 
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The 81st Congress will likewise be faced with the vexing problem. 
Quitclaim measures will certainly be introduced, many of which will be 
sponsored by members of the Democratic party, for on this issue party 
lines have meant very little. Proponents of the quitclaim may find them- 
selves on the defensive; it is probable that measures to accomplish national 
control of the areas in question will also be placed in the legislative 
hopper. While quitclaim advocates may well recruit sufficient strength 
to block “control” legislation, they may not be able to muster the neces- 
sary votes to pass a quitclaim measure of their own. 


RaIsED BY UNITED STATES Vv. CALIFORNIA®® 


Conjecture as to Congressional action does not, however, resolve the 
unsettled situation of the immediate present. The problems posed by the 
decision in United States v. California are numerous and complex. A 
number of major areas of controversy suggest themselves; disputes have 
already taken place in some of these areas and will take place in others 
unless forestalled by Congressional action. 


1. The inland waters rule. Representatives of the states have ex- 
pressed some fear that United States v. California may be used as a basis 
for the destruction of titles in inland waters—bays, rivers, harbors, etc.7° 
It is this fear which has been in no small measure responsible for the 
unanimity of opinion which has existed among the coastal and inland 
states. It appears to the writer, however, that a careful reading of the 
case shows that it extends only to submerged lands in the three-mile zone 
in the open sea." It would seem that the case itself cannot be held to 
apply to inland waters and no basis for fears that the title to inland waters 
may be disturbed appears justified. As a matter of fact, Justice Black’s 
opinion makes a very careful differentiation between internal and external 
sovereignty; his whole rationale is based upon a doctrine of paramount 
rights where the United States obtains authority, not from the Constitu- 
tion, but because of the position it occupies as a member of the family 
of nations. The distinction he draws between inland waters and the 
waters within the purview of United States v. California takes on form 
and substance under this reading of the case. 


® For other discussions of problems raised by the ca: “United States v. 
California,” 19 Mississippi Law Journal’ (1948), 265; F. “Parker in Florida and 
Other Gonw States used by the California Tidelands Decision,” Review 
a yng . These articles are critical of the decision; indeed, the writer 
any article in a legal periodical which has praised the action of the Court. 


See, 632 fo Bat the National Association of Attorneys General, Amicus Curiae, S the 
‘endant's a Rehearing and Objections to the 'Plaintiff’s Pro; 
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Deter 1946, 12 ginal, pp. 34; Fred N. Howser, This Can Happen To Any "Seate (San 
Francisco: Willies Co., 1948), pp. 7-9. 


71 In expressing this opinion, por writer’s views are at variance with those of the National Associa’ 
of Attorneys General, 


and legal writers such as Elton M. Hyder, Jr., op. cit., and Julius FE. F. 
Parker, op. cit. 
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Why, indeed, did the Court concern itself with questions of location 
of certain areas, if it had in mind a possible reversal of the inland waters 
rule? The majority observes, almost at the start of its opinion, that there 
is no reason why the Court cannot later, if necessary, “have more detailed 
hearings in order to determine with greater definiteness particular seg- 
ments” of the marginal sea belt.?? Again, in speaking of improvements 
already made in submerged areas, the Court says that “we cannot know 
how many of these improvements are within and how many without the 
boundary of the marginal sea which can later be accurately defined.” ™ 


2. The question of determining what constitutes “inland waters.” In 
speaking, however, of “determining” the boundary of the marginal sea 
the Court has set for itself an extremely difficult task. It is faced with 
the determination of a whole series of questions as to the extent of inland 
waters. Thus, what is a “true bay,” for bays come under the inland 
waters rule? ** Already, the Court has had to appoint the retired Chief 
Justice of the United States Court of Appeals, Judge Laurence Groner, 
as a special master to take testimony in an effort to settle the extent of 
national jurisdiction in the affected Southern California area.”*> The prob- 
lem in California is not an easy one. Consider the thousands of miles of 
coastline where valid disputes may be raised and the problem assumes 
considerable proportions. Quarrels over these areas may continue to arise 
for years. 


3. The unsettled status of improvements presently made in marginal 
sea areas. What of improvements which have been constructed in good 
faith relying on grants, leases, etc., from the states down through the 
years? Whole cities have been built on land reclaimed from the sea. 
Piers, wharves, and other harbor facilities have been erected to form 
harbors where only the ocean rolled before. Figures simply are not avail- 
able on the total wealth which is so affected. For make no mistake; the 
ruling in United States v. California applies to all submerged soils below 
low water mark in the open sea. Justice Black realized the vast interests 
which would be unsettled as a result of the decision for he states that 
the Court cannot suppose that the Congress, in assuming control over 
areas where such improvements had been made, would “execute its 
powers in such a way as to bring about injustices to states, their sub- 
divisions, or persons acting pursuant to their permission.” *° 


12 332 U.S. 26. 
40. 
™ Though ut across their headlands than six gen lionterey Bay (Ocea' 
Greene, 15 F. [2d] 862 Uis26)) Sa San | Pedro States v. Carillo, 13 F. 
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Regardless of this declaration, title to any improvement in the open 
sea or in an area where the exact status cannot be further determined 
except by judicial action is definitely clouded, if not extinguished, by the 
ruling. And in these areas, harbor development and development for 
other lines of endeavor may come to a halt, for it is difficult to induce 
capital to venture where the title to the land may not be good.’ Justice 
Black recognizes this state of affairs, but says that this “great national 
question is not dependent upon what expenses may have been incurred 
upon mistaken assumptions.” *® The statement is not arguable; neither 
is it possible to argue the unsettled nature of title of many marginal sea 
areas where oil or hope of oil does not exist. 


4. The exercise of state power over fisheries in the marginal sea. 
As has been noted the states have, for years, exercised powers of police 
over the three-mile zone. This has been especially apparent in the control 
of coastal fisheries, where the coastal states, in taking various actions 
including the denial of fishery rights to outstate citizens, have based their 
controls upon ownership of the fish, insofar as they may be said to be 
capable of ownership.’® Fishery regulations predicated upon ownership, 
therefore, appear to be affected by United States v. California; this does 
not mean, however, that all state fishery regulation in the marginal sea 
area is now invalidated. It would seem, rather, that the doctrine now is 
that the state may continue to regulate until the national power be 
asserted. This doctrine is eminently practical in that it allows for a gra- 
dual change from state to national regulations, state regulations remaining 
effective until superseded. Thus there need not be a period of anarchy 
in which fishery interests would be able to plunder the three-mile zone. 

The fishery interests were quick to seize on United States v. Cali- 
fornia as a possible means of escape from state control. The first case 
brought after the decision involved a quarrel between the state and fish- 
ery interests. In the case of Toomer v. Witsell *° suit was brought against 
the South Carolina Board of Fisheries to enjoin the enforcement of a 
statute which prohibited shrimp fishing in inland waters and which set 
a $25 fee for residents of South Carolina fishing in the three-mile zone 
of the marginal sea and a $2,500 fee on non-resident licenses. Certain 
taxes were imposed on shrimp taken in the three-mile zone and there 
were penalty provisions. Toomer and others fished only in the three-mile 
zone off the coasts of North and South Carolina, Georgia, and Florida. 


"Ie should be noted that, though capital could be induced to invest under national 3 
"there is at present nacional statues peoviding for consel de ame. 
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An injunction was sought on the ground that, under United States v. 
California, South Carolina did not have jurisdiction over the three-mile 
zone and therefore had no authority to levy a tax or assess a penalty in 
that area. The three-judge district court denied the request for an injunc- 
tion on the ground that it was not the intent of the Supreme Court to 
overrule the long line of fishery decisions. It held that United States v. 
California did not question the state’s right to exercise police power over 
the maritime belt. Any question of overruling the fishery decisions must 
lie with the Supreme Cot In effect, the district court subscribed to 
the view that in the absence of Congressional action to the contrary, the 
state could continue to enforce its fishery regulations in the marginal sea. 

Toomer and his colleagues pursued their direct appeal to the Su- 
preme Court.®? After hearing, the Court, in an opinion by Chief Justice 
Vinson, affirmed the decision of the lower court in part and reversed it 
in part.8* The Court held that South Carolina did have the power to 
regulate fisheries in the three-mile zone in the absence of national legis- 
lation.** On the basis of the privileges and immunities clause of the 
federal Constitution, however, the Court held that the discriminatory 
license fees levied against non-residents were invalid.* 

Now the significant thing is not that Toomer and his colleagues won 
their case in part. Rather, the important element lies in the establish- 
ment by the Court of the doctrine that in the absence of conflicting fed- 
eral legislation, the state may continue to exercise its police power in the 
marginal sea area. To that extent, at least, United States v. California 
has not effected a great change. But the case of Toomer v. Witsell might 
not have arisen in the first place except for the ruling in United States 
v. California. In that respect, the South Carolina case may well be the 
harbinger of a whole series of issues brought to test various types of state 
regulations in marginal sea areas. 


5. State taxation of physical assets. The general problem of state 
taxation of physical assets in the marginal sea promises to offer some 
difficulty. In the case of fishery regulations, while challenges may be 
made, it is still possible to foresee the upholding of the vast majority of 
such regulations in the absence of congressional legislation to the con- 
trary. The decision in United States v. California has removed from the 
states the power to exact royalties for the production of oil. The state 
may still be able to exact license fees under certain circumstances, as for 


81 Ibid., p. 376. 

82 332 U. S. 830. 

83 334 U. S. 385 (1948). 

% Ar 393, 406. 


commerce clause. 


152 THE WESTERN POLITICAL QUARTERLY 


fishery rights. Can it also levy a property tax against, let us say, a pier 
built out into the open sea? Santa Barbara County in California took 
exactly this action in the years prior to 1947 in regard to oil rigs. Or is 
the rule now that the state may tax only that portion of the pier ex- 
tending down to low water mark? May the owner escape taxation on the 
remainder of the improvement? Admittedly, the income from such an 
operation may be taxed by the state of which the owner is resident. What, 
however, of the property tax on the pier? 

It is a problem for which there is no immediate answer. Logic- 
ally, since the state’s power to tax rests on jurisdiction and since United 
States v. California leaves a certain area of jurisdiction to the states, it 
may follow that such physical property is subject to taxation. In the 
absence of Congressional legislation prohibiting such action on the part 
of the state and its subdivisions, the levying of taxes on physical property 
may be possible. Indeed, if the oil operators may be deemed mere tres- 
passers on the area, they can scarcely claim immunity. It is hard to say 
just how greatly a lack of power to assess property taxes on the physical 
improvements in the marginal sea would affect the tax structures of the 
states or their municipal subdivisions because of the great difficulty of 
determining which improvements or portions of improvements are ac- 
tually below low water mark.** 


CONCLUSIONS 


It is possible to draw a number of conclusions on the basis of the 
discussion which has been made: 


1. The decision in the case is of far-reaching importance. It is not 
confined, either by the arguments of counsel or by the language of the 
Court, to the single question of oil; the general principle of paramount 
authority in the submerged soils being lodged in the United States rather 
than the states is of general applicability. 


2. The establishment of a general principle does not eliminate feel- 
ings of dissatisfaction with the ruling. There is.room for genuine concern 
in the great number of new problems which have been created, many 
unnecessarily, as a result of it. There is room for Congressional action; 
indeed, to implement properly the decree of the Court, it would be 
necessary for Congress to pass legislation under which the submerged 
lands could be suitably administered by national authority. As has been 


86 There is 2 case tly in point. In People ex rel Mexican Tel. Co. v. State Tax Commission, 219 
App. Div. (NY Y.) 401 (1927), the state tax and method of assessing it on a telephone cable 


from low water mark out to the jane omen limit was upheld. The case tells very little, however, 
for the question of j p of the three-mile zone was not argued. There 
are gratuitous statements = & state ounet all the land within the three-mile belt, bur 
the case turned on an argument by the Company that since it held a franchise from the federa: 
government it was a federal instrumentality a d therefore immune from state taxation. What 
is more important, no one disp state p of the three-mile zone at that date. 
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pointed out, since soon after the decision in June, 1947, the oil operations 
have been conducted on the basis of agreements between representatives 
of the state and the United States. 


3. Such legislation on the part of Congress, however, may not be 
forthcoming. Instead, the 81st Congress may very likely quitclaim to the 
states any rights which the United States may have established as a result 
of United States v. California.** While such a procedure is certainly 
arguable in regard to those submerged areas of unknown, undeveloped, 
or unexplored resources, the quitclaim does have the advantage of placing 
in the realm of settled law those rights which accrued prior to June 23, 
1947. Indeed, it is the writer’s contention that the Congress should have 
quitclaimed all rights which the states, their municipal subdivisions, or 
persons cla‘ming under the states held in the submerged soils prior to 
June 23, 1947. To the United States should be left the control and future 
development of the other areas of the marginal sea. Nor are these areas 
unimportant. Vast wealth waits discovery and exploitation. Indications 
of oil have been found in the Gulf of Mexico as far as one hundred miles 
off shore. The possibilities of the Continental Shelf are tremendous. It 
appears reasonable that these undeveloped or unknown materials and 
resources might be developed under the guidance of the national govern- 
ment without unduly clouding the operations and titles of those who 
have acted in good faith in operating for many years in the marginal 
seas under state grants. 


4. The tidelands controversy is one of a very few examples which 
can be cited in recent years where a trend toward centralization may have 
been interrupted. Throughout the controversy, the states have been able 
to maintain a commanding position in the Congress, a position which 
may be ultimately vindicated should a quitclaim measure be passed by 
the 81st Congress. The “states’ rights” point of view, however one may 
choose to dispute its validity in regard to the tidelands controversy, has 
maintained its dominance in the Congress. The ruling in the case of 
United States v. California, while representing a victory for the nationalist 
point of view, does not mean that the war has been won. The advocates 
of quitclaim have lost none of their vigor and their final argument has 
not yet been heard. 


87 Prior to the November, 1948, elections, the writer was very certain that Gover, one would 
occupy the White House, a view not uncommonly Governors Dewey and Warren were 
on record for quitclaim. The (and platform called for Under 
these circumstances, such action appeared virtually certain. 

The “unexpected” results of the election leave the issue greater doubt. President 
Truman in his message on the State of the Union called for iotnton to provide suitable 
national administrative control for the affected areas. The recommendation was couched in 
strong terms and received applause from the assembled Congress. It may be reasonably 
presumed that the President would now veto a quitclaim measure. Bills » m for quitclaim, 
such as H. R. 71 by Hale of Maine, have already been introduced in the aes Congress. Since 
the issue transcends party lines, it is possible that a a am & obtained for the 
passage of a quitclaim measure—or to prevent the passage of a control bill. appears, 
not be garnered by the state ownership group. 
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66 HERE the body is, there will the vultures be gathered,”* is 
W indelicate and antiquated political science today. Today the 
lobbyist is not said to be a vulture. Instead we speak of 
functional representation, revolve in our minds schemes for formally 
organizing functional interests, and call the lobbyists polite names—though 
not so polite as those they call themselves (such as “Ambassadors of 
American Industry located at the Nation’s Capitol”).2 We relate the 
lobby to the Weimar Republic’s scheme of functional representation, the 
Fourth Republic’s Economic Council, the intimacy of the Federated 
British Industries with the various ministries in Great Britain. As the 
political party emerged from the demi-monde in the 1830's, so now the 
lobby. Party and lobby are now seen side by side as sister agents of repre- 
sentation.’ In short, we have a third chamber. 

Furthermore, the third chamber has been tendered a rather large 
role in this new sophisticated democracy. It has come to be realized that 
men are better known to themselves as salesmen of haberdashery or 
manufacturers of steel billets than as inhabitants of a piece of territory. 
Geography, having taken on several new functions in the realms of geo- 
politics, has been demoted in the strictly representative features of polli- 
tics. The binding force of contiguity is no longer considered so great 
as the binding force of common interests or common ways of earning a 
living. This is certainly a change. 

It has been urged upon us by powerful forces. If we were all farmers, 
it would be a matter of indifference whether we organized according to 
county or according to function. As we have become increasingly varied 
in our pursuits, this choice has become more important; and the allegiance 
to the place has suffered considerably as a consequence of altered interests. 
The increasing functional diversification of life has decreased men’s 
common language, the things they do together, their identity of outlook. 
It has become increasingly hard for the same men to represent them all; 
so other representatives have been added, in the third chamber. At the 
same time, the process of atomization of interests and functions has led to 
a new and gripping interdependence, which has been awkward in the 
extreme. While we understand each other less and less, we depend on 
each other more and more. 


1 James Bryce, The American Commonwealth (New York, 1910), I, 694. 


2A used the bers of the Monday Lunch Club, quoted in E. P. Herring, Group Repre- 
(Baltimore, 1929), p. 76. 


2See, for example, Alfred M. Bingham, The Techniques of Democracy (New York, 1942), p. 31. 
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Inter-occupational isolation is corrected by intra-occupational consoli- 
dation, and group wages war against group. In this contest the conditions 
for a Spencerian world are irretrievably lost. The state becomes a strate- 
gic element that each group must seek to possess for its purposes, and the 
“new Toryism” is launched. New conditions of conflict bring about new 
relations between man and the state.* 

We have evolved a new conception of representation to fit our new 
needs, the conception, as often happens, trailing behind the practice. Rep- 
resentation now means that the elements of our being which count most 
to us are served by people whom we don’t elect and rarely influence, but 
usually trust. We trust them because they have a specific directive on the 
things they are to do, the interests they are to serve, the people they are 
for. Unlike party or geographical representatives, their discretion 1 lim- 
ited to means; their ends are given. 

The manufacturers of Massachusetts receive weekly bulletins trem 
the legislative representatives of the Associated Industries of Maesach\w' 
who circulate about the golden-domed General Court. These b.'. 
ask for information on the views of their constituencies, but the resj 
is thin and meager. The manufacturers are aware that their represen 
tives know better than they what to do. In 1948, according to th. 
Association representatives, the crucial matter was the impending bank- 
ruptcy of the unemployment insurance scheme because of the extravagant 
payment of benefits. The legislative representatives knew the interests of 
the membership, and the membership trusted the representatives to take 
care of those interests without instruction. All were agreed that the thing 
to do was to cut down the unemployment benefits.® 

One curious feature of this arrangement is that the extensive internal 
conflict which the legislator experiences is virtually non-existent for the 
functional representative. Whether to follow the guidance of the elector- 
ate, in accordance with what Henry Clay called the “doctrine of in- 
struction” or to follow Burke’s theory of the delegation of discretion, 
judgment, and independent thought, is not a major problem for the 
functional representative, as it is for the geographical representative. 

The elimination of this historic area of debate is in itself a disruption 
of the theory of representation as we have known it. Representation 
comes to rest almost within the confines of the theory of business control. 
In business the stockholders are content to believe that management, by 
and large, represents their interests, though it is not really elected by the 


4For Spencer, however, representation was an accidental feature of freedom; the essential element 
being negative government price. See his essay, ““The New Toryism,” in The Man versus the 
State, A. i: Nock, ed. (Caldwell, Idaho, 1940). For a picture the disruption to conc 
general interest produced by the rising power of special interests see C. J. Friedrich, - 
Government and Democracy (Boston, 1941) pp. 506-535. 


5 Personal interview with Frank V. Bistrup, officer of Associated Industries of Massachusetts. 
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stockholders. The lines of control are lax indeed. The occasional scan- 
dalous examples of misrepresentation do not disturb the arrangement, for 
who has suggested a better one? In this sense the trade association is closer 
to the corporation than to the political party. 

The emergence of the third chamber and of a theory of tricameral 
legislatures, where all three houses are quite respectable, does not break 
new ground in this respect alone. It takes very important matters away 
from the traditional two chambers and gives them generously to the third 
chamber. This new agency collaborates with the executive in making the 
legislature only an “organ of registration,” as Laski calls the British 
Parliament. We are indeed distant from the Wilsonian concept, expressed 
sixty-four years ago: 

. . . unquestionably, the predominant and controlling force, the center and source 
of all motive and of all regulative power, [is] in Congress . . . Congress [is] the 
dominant, nay, the irresistible power of the federal system, relegating some of the chief 


balances of the Constitution to an insignificant role in the ‘literary theory’ of our 
institutions.° 


Today Roland Young points out that it is not Congress “Who Thinks Up 
the Law”; * George Galloway comments on the way in which organized 
interest groups “participate in the legislative process and constitute a real 
part of the legislative machinery of the nation.”* Luce, twenty years 
earlier, feared that the new lobby preyed too much on a Congressman’s 


natural timidity for him to be independent.’ 

Those who write on the lobby, like those who analyze the legislature, 
emphasize the fact that it is the lobby which is the source of ideas, of 
legislation, and of policy. If it is not the lobby from the great outer 
world, it is the administration lobby. Witte’s studies,’° Herring’s pioneer 
work," Childs’ analysis of the Chamber of Commerce and the AF of L,’” 
Crawford’s exposés,* Schattschneider on the tariff lobby,’* McCune’s 
discussion of the farm lobby,’® Odegard’s work,’® Zeller and McKean on 
the state lobbies'7—all stress this initiating, policy-making, ideological 
function of the lobby. It is the new orthodoxy, or, if not new, the ortho- 
doxy of the last two decades. 


®W. Wilson, Congressional Government, Boston, 1885, pp. 11, 23. 

7 This is Congress (New York, 1943), Chapter 2. 

8 George Galloway, Congress at the Crossroads (New York, 1946), p. 299. 

® Robert Luce, Cong An Explanation (Cambridge, 1926), p. 13. 

1 Witte, Legislative Measure: dmini. De; s, Pres- 

11E. P. Herring, op. cit.; also Public Administration and The Public Interest (New York, 1936). 

12H. L. Childs, Labor and Capital in Nationat Politics (Columbus, Ohio, 1930). 

33K. G. Crawford, The Pressure Boys (New York, 1939). 

14 E. E. Schattschneider, Politics, Pressures and the Tariff (New York, 1935). 

%8 Wesley McCune, The Farm Bloc (New York, 1943). 

16 Peter Od aa Pressure Politics pw York, ig Odegard and Helms, American Politics, a Study 

in Political Dynamics (2d ed., New York, 1 947). 
17 B. Zeller, Pressure Politics in New York (New York, 1937); McKean, Pressures on the Legislature 
of New Jersey (New York, 1938). 
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This gives the third chamber, then, a unique role. It is the creative 
chamber; these are the idea men; herein lies the motive-power of our 
legislation. Freedom of association and the specialization of life have 
brought us this far, but it now becomes important to inquire how the third 
chamber performs this function of filtering the flow of ideas and policies, 
backed by pressure. 

With the passage of the Legislative Reorganization Act in 1946, under 
Title III, new information on the composition of the lobby became avail- 
able.’* In all, 704 lobbyists registered under this Act in the first quarter 
of 1948, of whom 357, or fifty-one per cent, were representatives of 
business firms, associations, chambers of commerce, etc. The railroads 
with twenty-eight representatives had the largest number in this group; 
they were followed by the utilities with eighteen lobbyists. Then came 
the real estate, insurance, and air transportation people. There were eight 
lobbyists protecting oil, eight for sugar, and seven for shipping. The 
National Association of Manufacturers had five registered lobbyists; the 
Chamber of Commerce had three. 

Small business cannot always look to the regular business lobby to 
protect its own interests, though there is often a surprising cohesiveness 
all down the business hierarchy. Consequently, it organized its own lobby. 
Small business interests were represented by the American Association of 
Small Business, the Independent Business Council of America, the Con- 
ference of American Small Business Organizations, and such state or- 
ganizations with Washington offices as the Small Business Association of 
New Jersey, Inc. 

On the other hand there were ninety lobbyists who represented labor, 
constituting thirteen per cent of the third chamber. Of these, fifteen were 
representatives of federal employee groups whose function was a combina- 
tion of pressure politics and collective bargaining with their employer. 
Twenty-four were representatives of railroad unions or brotherhoods, 
which have special interests at stake in view of the intimate regulation 
of employer-employee relations by the several federal railroad boards. 
Thus half of the labor lobbyists, representing about seven per cent of the 
working force, had peculiarly compelling special interests in addition to 
the general interests of labor. The CIO had two lobbyists and the AF 
of L three. 

Consumers did not have extensive representation. There was one 
part-time lobbyist representing the National Consumers’ League, although 
she was primarily working “to support minimum wage legislation; exten- 
18 The law requires that the information be digested and printed in the Congressional Record bo 


following information is derived from Congressional Record, daily ed., May 5, 1948, No. 
pp. 5487-5525. 
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sion of social security.”*® The representatives of the consumers coopera- 
tives described themselves as being largely interested in combatting the 
lobbyists who are trying to tax their organizations, and the League of 
Women Shoppers had no registrants at all in this quarter of the year. 
The People’s Lobby protects consumers only along with many other 
interests. 

The ratio of labor lobbyists to business lobbyists was one to four; 
but at least labor was represented. When it came to issues of patients 
against doctors, tenants against landlords, consumers against commercial 
interests, travellers against railroads and truckers and air lines, policy- 
holders against insurance companies, investors against bankers—through- 
out the range of conflicting interests, the third chamber offered a travesty 
of representation. The stimulation and filtering of ideas and policies 
which the new theory gives to the third chamber as its special contribution 
to government could not possibly have been well performed. Even if we 
acknowledge that numbers are a poor measurement of influence—and the 
Citizens Committee on Displaced Persons and the Townsend Plan had 
the largest number of lobbyists registering—this tally shows a warped 
and mutilated representation machine. It is a poor system. 

Responsible political scientists do not write tragedies; there is always 
some hope of a better way. And in fact students have suggested a variety 
of better ways. Schattschneider offered a few minor recommendations, 
such as better notice for hearings and official secrecy when the release 
of information will mobilize partisan interests, but in the main he looked 
to some form of procedural changes which would reduce the leverage of 
pressures. A change from the general tariff bill to the bilateral trade 
agreements authorized in 1934 is illustrative of this method.?° Childs 
urged publicity, such as it was hoped would be made available by the 
Federal Regulation of Lobbying Act of 1946, and he considered specu- 
latively the idea of limiting the sums of money that might be spent, but 
in the main he was not dissatisfied with the way the lobby worked.”! 
Herring considered the possibility of regulating the lobby and he seems 
to favor something like the present law, mild and informative. But for 
him the lobby is close to the heart of the democratic process.?? 

V. O. Key, Jr., believed that the interests which do not maintain 
lobbies receive their most effective representation from the personnel of 
the administrative branch,?* and in the light of recent history this view 
seems plausible. The history of the Food and Drug Acts, the Public 


39 Ibid., p. 5508. 

2 Op. cit., pp. 289-291. 

21 Op. cit.; see particularly pp. 251-258. 

22 Op. cit., pp. 253-262, 268. 

%3 Politics, Parties and Pressure Groups (New York, 1942), pp. 194-197. 
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Housing Acts, and many others could be summoned in support. In tax- 
ation matters the Treasury is often the only supporter of a measure. 
Witte’s study of the role of administrative departments in fostering legis- 
lation documents this view with information on how it is done and how 
it should be done. The constant sniping of business representatives at 
the lobbying activities of bureaucrats is another reason for believing that 
the under-represented interests are best represented in the third chamber 
by the administration. Furthermore, a reading of the hearings on amend- 
ments to the National Labor Relations Act, the Public Utility Holding 
Company Act, the Social Security Act of 1935, or similar legislation will 
establish the importance of bureaucratic representation. 

This superimposes on the third chamber theory of representation a 
theory of the executive branch as representative of the under-represented 
groups. But this representation is on a very different basis. It does not 
consist of promotion of narrowly defined interests for specified groups by 
agents paid for this one purpose. The bureaucrat and the trade associa- 
tion executive are very different kinds of representatives. They derive 
their powers differently; they hold different conceptions of public and 
private interests; they attach different values to these interests. Herring’s 
concept of decision-making as one vast battle royal among various pres- 
sures applies nicely to the third chamber in general, but not to the 
administrator as sponsor of legislation. With the introduction of the 
administration lobby there emerges that charismatic element which Her- 
ring exorcized as a purely manipulative figure of speech, the public 
interest. Unless we are willing to apply the pressure analysis to internal 
mental processes of the bureaucrat, this seems impossible to deny. At the 
least, it must be admitted that the interpretation of bureaucratic action 
as interested “empire building” wilts in the face of the proven reluctance 
of the sponsors of such legislation to undertake the new burden them- 
selves. Which of the departments, for example, sought to be given 
responsibility for relief and unemployment? 

Thus policy formation by pressures outside the legislature now has 
the insecure position of being based upon two theories of representation— 
one, the functional theory, for those groups fortunate enough to be able 
to make their voices heard in the third chamber; another, the public 
interest or bureaucratic theory, for those interests which are less fortunate, 
less cohesive, less self-conscious, less aggressive, or so ubiquitous as to 
make their organization identical with that of the nation. 

This would be uncomfortable ideologically, less elegant, to use a 
mathematician’s term, than the old geographical theory, but we could 
rest with our bifurcated theory knowing that the discomfort was chiefly 
the academician’s. Unfortunately the discomfort is more widespread and, 
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in fact, pains the majority of the society. The reason for this is that 
the competing pressures are cyclically unequal. Third chamber majorities 
are as rock, immovable in all kinds of political weather. When the wind 
blew strongest against the National Association of Manufacturers, from 
1933 to 1937, the budget of that organization increased sixfold.2* Even 
the weaker members of the third chamber manage to keep somebody 
there, nor are they ineffective even among a hostile Congress. 

But this is not true of the bureaucratic pressures, for they can be 
stifled by a hostile Congress, their pressures enfeebled and their voices 
stilled. Legislation to this effect was passed in 1913, and again in 1919; 
and investigations of bureaucratic lobbying, such as the Smith investiga- 
tions of 1940, have a decidedly dampening effect. Congress is not re- 
luctant to perform thus even in times of good feeling between the two 
branches, as witnessed by the fact that forty-five of the 165 Congressional 
investigations authorized during the first four years of the New Deal were 
established to check or supervise some aspect of the administration.”®> In 
conservative periods the Congressional oversight and restriction are stifling. 

What this amounts to is that during “liberal” phases of the liberal- 
conservative cycle the administration is an effective lobby for the groups 
inadequately represented in the third chamber. During Wilson’s ad- 
ministration, seamen, politically unorganized, found effective spokesmen in 
the administration and were benefited by the LaFollette Seaman’s Act; 
children, political ciphers and unrepresented in the third chamber, were 
the subject of intended administration benevolence in the Owen-Keating 
Child Labor Law; and consumers were the principal objects of administra- 
tion solicitude in the Clayton Act, and they were also beneficiaries under 
the Federal Trade Commission Act. The mute were given voice, the 
unorganized found expression in the administration. 

The New Deal offers examples too familiar for recapitulation. In 
response to what organized pressures did the administration pass the Pub- 
lic Utility Holding Company Act, the Tennessee Valley Authority Act, 
the Food and Drug Act of 1938, the Securities and the Securities Ex- 
change Acts, and so forth? It was good politics, but good politics does 
not translate itself into legislation of its own accord. The bureaucracy 
and “brain trust” are responsible. 

The conservative phase of the political cycle leaves these interests 
unprotected. Decisions and pressures are thrust back two levels, first to 
the level of the biased third chamber, and often beyond that into the 
mechanism of the marketplace. The public interest theory, namely, rep- 


24 Hearings, Subcommittee of the Senate Committee on Education and Labor on Violations of Free 
Speech and Rights of Labor, 77 Congress, 3d sess., Part 18, 7851. 


23 See Nelson M. McGeary, “‘Congressional Investigations During Franklin D. Roosevelt’s First Term,’ 
American Political Science Review, XXXL (1937), pp. 680-694. 
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resentation by bureaucrats who are free in their own minds to decide not 
only means but goals as well, lapses for the duration. We are left to the 
automatic pressures of agencies which are dominated, the one by plural. 
voting, the other by the influence of wealth. There is less administration 
in the legislative process, less legislation in the economic processes, and 
less government in business. 

This theory of cyclically unrepresented groups might appear defective 
in that it takes no account of the growth of the labor lobby, and treats 
Congress as a thing with no volition of its own. The growth of the labor 
lobby is in fact a portent and an omen, but the labor lobby is not the ob- 
verse of the business lobby. In the first place, its representation in the 
third chamber is small, and its relative resources are smaller. The AF 
of L spent $819,648.18 in the first six months of 1947 to defeat the Taft- 
Hartley Act,?* but the NAM was estimated to control about $37,000,000 
worth of publicity on the radio and in the press each year during the 
peacetime years, much of which was devoted to indirect and direct 
attacks on the National Labor Relations Act.?? Furthermore, on a variety 
of very important matters, such as taxation, securities regulation, tariffs, 
and other matters, labor feels itself only remotely affected; yet business 
jumps into the breach with energy and decision. While labor’s horizons 
have broadened, they are not anything like so inclusive as those of busi- 
ness. Even on labor matters, labor has leaned heavily on administration 


help, and the recent adjustment was not easy. Solomon Barkin, in a “Re- 
port on Political Weather in Washington” for Labor and Nation says: 


Bills no longer originate with the New Deal or liberal executives or among New 

Deal Senators and Congressmen. . . . Bills are now drafted in effect, if not formally, 
by the National Association of Manufacturers, the Chamber of Commerce and other 
anti-labor outfits. The Congressional Committees are staffed by persons who have no 
sympathy for labor and are deliberately seeking to encumber workers and 
organizations.” 
Labor during 1946-48 had to maneuver on its own power and mobilize 
its own facts and figures and arguments as well as political support. The 
labor lobby is not yet in a position to champion the causes of all the 
unorganized. Furthermore, there are areas where labor interests and the 
public interest clash. 

The second difficulty lies in the evident disregard of Congress in this 
analysis. Thus it mow seems that the unorganized groups lose their 
spokesmen in the conservative phase; but it may be said that the organized 
and powerful interests, predominantly business interests, lose their ef- 
fectiveness in the liberal phase. This is based upon the misconception of 
2% Belle Zeller, “The Federal Regulation of Lobbying Act,” American Political Science Review, XLII 

(1948), p. 258. 


27 LaFollette Committee Report, No. 6, Part 6, Labor Policies of Employers’ Associations, 168. 
% Vol. Ill (Sept.-Oct., 1947), p. 8. 
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the efficiency of the business lobby under the New Deal. True, out of 
thirty-eight measures enacted into law during the early New Deal the 
NAM opposd thirty-one?8—hardly a winning record, but in detail it is 
not difficult to trace NAM success in a number of significant points. Fo- 
cussing for the moment on labor issues, which the NAM always considers 
most important, their probable influence in defeating the LaFollette Op- 
pressive Labor Practices Bill to prohibit the use of industrial munitions 
and importation of strikebreakers, and the Wagner Amendment to the 
National Labor Relations Act to use the government’s purchasing power 
to help enforce the act; NAM sponsorship of the Smith Committee in- 
vestigations which abolished the Economic Research Division, cut the 
appropriations of the NLRB, and discredited their personnel; and above 
all the incessant pounding away at the Board and the Act to hasten 
Taft-Hartley day—all were instances of successful pressure. In the states 
the NAM had even greater success. Thus it is not possible to say that 
both the powerful forces in the third chamber and the unorganized in- 
terests represented by the administration lose their effectiveness in un- 
favorable periods to the same degree. The administration spokesmen can 
be silenced, either by Congress or by a President unfriendly to this ex- 
tension of governmental protection. The powerful organized interests 
dominating the third chamber are not silenced and are able to achieve 
some of their program, as well as hasten their day of power. 

Thus the atomization of our interests, specialization of trades and 
professions, splits within ourselves as producers and as consumers, the 
division and multiplication of each person—all this has led to a new kind 
of functional representation. These facts, combined with freedom of as- 
sociation, have led to partisan and unequal expression in this functional 
representation, a condition which was redressed by the development of 
administrative representation for the unorganized. But this patching up 
is only partially successful, because the administration is altered in the 
conservative phase to weaken this aspect of its work. Its personnel is 
changed; its supervisors are hostile to extension of government to protect 
these interests. The initiative passes from these “public interest” pressure 
groups back to the third chamber where they are voiceless. The flow of 
ideas addressed to solving their problems of this order is arrested. 

This has the further effect of making elections doubly important for 
the unorganized and the politically weak, the very groups least well 
mobilized for the purpose. For them an election means a chance to get 
their men in Congress, but it also means an opportunity to free the 
pressure forces working for them, to release the administration lobby, re- 
staff it with sympathetic men, and start the flow of ideas again. 


® Alfred S. Cleveland, Some Political Aspects of Organized Industry, Mss., Harvard University 
Library, October, 1946, p. 362. 
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If bulk and numbers in themselves could make a work significant, 
Hacker’s running account of American history and the accompanying il- 
lustrative documents which comprise The Shaping of the American 
Tradition would be assured of a substantial measure of distinction. How- 
ever, it is its quality rather than its quantity that will assure this book 
a favorable reception. In two stout volumes which are commendable 
items of the printer’s art, Professor Hacker has not only outlined American 
history but he has also supplied the reader with extracts from well nigh 
one hundred and fifty works. Their range is sufficiently catholic to in- 
clude Adam Smith’s Wealth of Nations and Alvin Hansen’s Fiscal Policy; 
the Federalist and the People’s Party Platform of 1892; a speech by Benton 
on the Bank of the United States and excerpts from John Dewey’s 
Studies in the History of Ideas. Very generous selections from the writ- 
ings of John Locke, Franklin, and Jefferson are given; yet there are none 
from Washington, if my memory and the index are accurate. 

How has Hacker organized his materials? First he has drawn atten- 
tion to the cornerstones of American tradition—the frontier way of life, 
religious freedom, freedom of enterprise, the weak state, and equality of 
opportunity—and to the political institutions which reflect some of these 
traditions and made them feasible. Then he has divided the story chron- 
ologically into eleven parts. Of these the second, sixth and eleventh re- 
spectively bear the titles The First, The Second and The Third American 
Revolution, and refer to the Revolutionary War, the Civil War, and 
the New Deal. Jackson alone among the presidents has his name incor- 
porated in the title of one of the parts. There is a fairly uniform approach 
to these eleven divisions. The author’s fine introductions, averaging 
about twenty pages for each part, comprise somewhat less than one-fifth 
of the book. In them he stresses political and economic developments; 
art, literature, science, and military affairs get much less attention, 
probably because of their limited contribution to those traditions which 
Hacker stresses, although this explanation might not apply to military 
matters. Then follow selections from the documents arranged in nine of 
the eleven parts along uniform lines: the American Mind, the American 
Scene, American Problems, and the United States, and the World. The 
setting of each document is aptly given in a few paragraphs, often with a 
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brief biographical sketch of the author. As a result some relatively obscure 
characters may be better fixed in the reader’s mind than some of their 
more usually publicized contemporaries. Also more attention is given to 
the background from which the document emerges than to its influence 
in shaping a particular tradition. This of course is justified when the 
document embodies a tradition; but if it or the matter with which it deals 
is simply one of many factors helping to mold American thought or 
action, if it is a force shaping a tradition but not a tradition in itself, then 
the repercussions to it seem worthy of greater consideration than is shown 
in most cases in the editor’s introduction. In other words, the raw ma- 
terials from which the traditions have been formed are more clearly re- 
vealed than the processes by which they have been created. 

Centering his interest in those “cornerstones” of the American tra- 
dition which are listed above, the author-editor necessarily omits many a 
picturesque scene of American history. But might not some of the account 
of “théeues, robbers, despisers of all lawes, and enimies of the common- 
wealth” of Tudor England have been sacrificed so that we could have a 
picture of the Revolutionary minute-men, or of those who wintered at 
Valley Forge? And what standards lead one to exclude the Bill of Rights, 
the Declaration of Independence and the Constitution when much that 
is trivia, interesting though it be, is included? Despite this at times puzzl- 
ing selection of materials the over-all picture is a favorable one. Great 
documents, the products of great minds, give a vivid picture of America 
in the making. But how long will our traditions endure? Hacker has 
shown that in an environment different from that of the English speaking 
New World, “privilege” rather than “equality of opportunity” has been 
the tradition. Wéill a changing environment presently force us to hold 
dear some new body of ideals and principles? One might reply that in 
showing how our honored traditions have emerged through struggle 
with other less democratic principles one builds respect for them and can 
more reasonably expect the present generation of Americans to be on the 
alert to assure their preservation. Hacker’s book may well serve such a 
purpese. 

A work as basically sound as this should go through several editions. 
Some slight changes introduced in the next one might improve its value. 
More attention should be given to the index which is incomplete and 
has title entries not always in strict accord with those in the body of the 
text. Uniformity in names might be more fully achieved; as it is Turgot 
appears as Robert in the Introduction, Robert Jacques in the body of the 
book and as Jacques in the Index of Documents. Occasional and apparent 
discrepancies should be eliminated or explained; the Pullman strike for 


BOOK REVIEWS AND NOTICES 165 


example should not in one place (p. 848) be explained as following 
the eviction of employees from company owned houses, and in another 
(p. 787) as resulting in their eviction from them. But with inconsistencies 
gone goes one of the interests in reviewing! 

A one volume text edition of this fine work is also available. 


Univentey of W. Harotp DALGLigsH. 


International Politics, The Destiny of the Western State System. By 
Freperick L. SCHUMAN. (New York: McGraw Hill. 1948. Pp. xvii, 
961. $5.50.) 


Professor Schuman’s earlier editions of International Politics are well- 
known and respectec. by most students and teachers of International Re- 
lations. The new (fourth) edition of this familiar text is not just ex- 
panded to bring it up to date; it is quite thoroughly revised to meet new 
circumstances. Although the general plan of the earlier editions has been 
retained, the subdivisions of the book and the chapters have been retitled. 

Schuman’s new edition begins with a Prologue which serves a dual 
purpose. First it justifies the author’s historical approach to international 
politics, for by “revealing what has gone before, it illumines the act of 
the human adventure now being played and suggests the pattern of 
acts to come” (p. 1). In the second place Mr. Schuman uses the Prologue 
to frame his views concerning a philosophy of history, and to raise some 
of the fundamental psychological problems inherent in international pol- 
itics. Thus even for one who is unfamiliar with the author’s theories 
and viewpoint, the Prologue is a fairly clear orientation. 

There are a number of possible criticisms which miglit be levelled 
against the sequence of material in the book. However they seem less 
significant to this reviewer than the actual content, its lucid presentation, 
and excellent documentation. The bibliographies which are found at the 
end of each chapter are among the most complete this author has seen. 
The forty-odd maps by George Brodsky are a useful aid in study and 
teaching. 

The chapter on Conferences (IV) receives unusual treatment and 
deserves a word of comment. Rather than describe or evaluate the multi- 
tudinous conferences between 1939 and 1947, the author simply compiled 
texts of the documents which grew out of the more important meetings, 
and abbreviated statements concerning the results of the lesser ones. This 
kind of treatment provides three valuable services. First, the reader has 
the opportunity to read some of the significant documents which shape 
current international relations for himself without editorial bias. Second, 
the reading of later chapters on Japan, Italy, Germany, the Soviet Union, 
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United States, and Great Britain is made easier for students because the 
events significant for all nations are documented prior to their presenta- 
tion in relation to the special interests of particular states. Third, the job 
of future editing and revision is possibly reduced to one of addition rather 
than one involving problems of emphasis. 

Neither the dim views of progress nor the interpretations which Mr. 
Schuman places on events are undebatable. The author himself feels 
that “Truth in these matters can be arrived at only by free and informed 
debate. The data here offered will have been wasted, and the judgments 
expressed will have been ventured in vain, if any of the argument is 
uncritically accepted as gospel. These chapters will serve the quest for 
truth only so far as they promote active discussion aimed at more accurate 
and more adequate conclusions” (Preface, vii). 


Pomona College. Grecory B. Wotre. 


Prejudice and Property: An Historic Brief Against Racial Covenants. By 
Tom C. CLarK AND Puiuip B. PERLMAN. (Washington, D. C.: Public 
Affairs Press. 1948. Pp. 104. $2.00 cloth; $1.00 paper.) 


The publisher presents in this short volume the legal brief submitted 
by the U. S. Attorney General and the Solicitor General to the U. S. 
Supreme Court in the recent cases, Shelley v. Kraemer and Hurd v. 
Hodge (decided May 3, 1948). The first case arose on appeal from the 
decision of state courts to enforce a covenant providing the property in 
question could not be used or occupied by persons who were not of the 
Caucasian race. The second case arose in a similar manner but concerned 
the action of the courts in the District of Columbia to enforce a covenant 
preventing the transfer of property to a Negro. 

The authors side with the appellants in these cases, arguing that the 
courts should not enforce racial restrictive covenants. Chapters I and II 
deal broadly with the issue, explaining the nature and extent of the 
racial covenants and their inherent conflict with the nation’s responsibili- 
ties in maintaining civil liberty, adequate housing, public health, even in 
the conduct of foreign affairs. The succeeding chapters, III to V, present 
legal arguments—that the enforcement of the racial restrictive covenants 
is contrary to constitutional law, to public policy, and to the common law 
on the alienation of property. Chapter VI in concluding the book calls 
attention to the Supreme Court’s decisions declaring city ordinances 
providing for racial segregation to be unconstitutional. The authors then 
inferred that the Court should hold in a similar manner for the cases at 
bar, involving the action of lower courts to enforce private agreements 
providing racial segregation. The final observation, drawn from the de- 
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cision of the Court in Buchanan v. Warley (1917), held that the solution 
of the problem of race hostility “cannot be promoted by depriving citizens 
of their constitutional rights and privileges” (p. 85). 

The language used throughout the book is plain and understandable 
by the layman, a pleasant find for the unlegal reader! The research 
worker would be pleased to find the extended bibliography and references 
covering the final eighteen pages of the book. This work of the authors 
may have gone so far as to please the Court; for in both cases at bar the 
Court invalidated the enforcement of the racial covenant. The enforcing 
action of the state courts denied, “equal protection of the laws”; and the 
action by the District of Columbia courts was prohibited by the federal 
Civil Rights Act. 

The scholarly quality of the authors’ work is weakened by their 
major purpose as advocates of certain judicial action. They are led to 
attribute to racial covenants “the dominant role in maintaining and en- 
forcing Negro residential segregation” (p. 14). Although the authors 
concede the importance of poverty (p. 12) and the voluntary choice of 
the people concerned (p. 85), they treat the written law as having 
greater force than that which is unwritten—a doubtful choice of emphasis 
in the field of civil liberty. 


University of Washington. 


H. K. Hossom. 


Introduction to the Study of Public Administration. By Leonarp D. 
Wuitt. (New York: The Macmillan Company. Third Edition, 
1948. Pp. xvi, 612. $5.75.) 


The third edition of this leading text follows the basic pattern of its 
predecessors. The preface, however, does not openly reaffirm the basic 
postulates accepted by the author in 1926 and 1939. Chief among these 
was the assumption “that administration is a single process, substantially 
uniform in its essential characteristics wherever observed.” Chapters on 
administrative areas, treasury management, employee compensation, and 
retirement systems have been eliminated. A new section, “Part III, The 
Dynamics of Management,” has been inserted between the material on 
organization and the chapters on fiscal management. With these and 
other additions, new and inviting footnote references, and fresh illustrative 
material throughout, the book is its old self, brought up to date. Notwith- 
standing, one grasps from its preface and pages a written and unwritten 
attitude that the time is ripe, urgently so, for a completely new approach 
to the general course in public administration. The race with events, 
we are told, brings its special responsibilities to institutions of higher 
learning. This volume is greatly welcome and will be widely used. But 
this reviewer feels that the author’s real intent will have failed if in the 
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use, new and perhaps better approaches to the study of the subject will 
not have been developed, “balanced by adequate attention to the nature 
of society, the ends of the state, and the characteristics of democracy” 
(viii). 


University of Utah. G. Homer DurHam. 


The Origins of Modern Constitutionalism. By Francis D. WorMuTH. 
(New York: Harper & Brothers. 1949. Pp. x, 243. $3.00.) 


In a striking interchange with Mr. Painlevé, the French premier, in 
the course of a debate in 1925 about closing certain gaps in the system 
of the League of Nations, Sir Austen Chamberlain expressed a British 
mode of thought about constitutional development in words thus re- 
ported: “The Anglo-Saxon attitude was shown in the history of his 
country, where there had been no revolutionary disturbance for two 
hundred and fifty years but where immense changes had taken place in 
every aspect of life. At no single moment had British statesmen formu- 
lated large general principles with logical precision but had almost in- 
variably taken vital decisions which had been illogical. . . . British states- 
men had always proceeded from the particular to the general and had 
been content to deal at any one moment with the evil of the day.” 

This was an exculpatory rationalization, to be sure, covering the 
Tory government’s unwillingness to underwrite the Geneva Protocol. 
Yet it is true that the most salient feature of the modern British consti- 
tution is no triumph of political philosophy or of reasoned statecraft. The 
system of cabinet responsibility, reconciling executive discretion with the 
liberties of the nation, came about in spite of legislation deemed necessary 
to safeguard the fruits of the Revolution. Nevertheless, as Professor 
Wormuth observes, 

This period [from 1640 to 1660] produced a body of political speculation which 
in volume, scope, and audacity was exceeded only by the literature of the French 
Revolution. In the specific field of constitution-making, the years between 1647 and 
1660 probably saw more activity than either of the two comparable periods, the 
American and French Revolutions. Moreover, the ideas which dominated later con- 
stitution-makers were launched into the current of political discussion during the Civil 
Wars and the Interregnum. Popular sovereignty, written constitutions, constitutional 
limitations, the separation of powers, checks and balances, bicameralism—these principles 
and devices were thoroughly explored in the Cromwellian period. Some of the writings 
in this period are comparable in sagacity to the Federalist. It was from James Harring- 


ton, author of Oceana and guiding spirit of the Rota Club, that John Adams and 
Abbé Sieyés learned their political wisdom. 


The purpose of Mr. Wormuth’s study is “to describe the introduction 
into political science” of those constitutional devices and ideas that “date 


from the experiments and theories” of the English Civil Wars. In quest 
of an acceptable basis for political authority, under the monarchy or in a 
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commonwealth, English thought in the seventeenth century traversed a 
wide range of problems: how public power should be classified and sep- 
arated, where its exercise should be vested; upon what interests the gov- 
ernment should be founded; what was the function of each element of 
the system; of what use was a written constitution; what was the role of 
common law and of its custodians, the judges. The participants in this 
revolutionary period, from the defenders of high prerogative to the “stub- 
born crew of errant saints” on the radical wing of Puritan thought, dis- 
puted with a seriousness, often a fanaticism, that matched the importance 
of the issues. In the history of thinking about government, especially of 
American thinking, the conceptions thus developed have an enduring 
interest. 

The book falls into twenty-two terse chapters, grouped into three 
parts: the Introduction which summarizes certain conceptions that have 
survived from Greek and Roman thought and practice; second, the 
Cromwellian Constitutions—the search for a republican constitutional 
system; finally, the Gothic Constitution—‘the mixed constitution of 
Kings, Lords, and Commons [which] was commonly called Gothic.” As 
the author explains, “. . . eighteenth-century England looked to the 
German of Tacitus for its antecedents. The term Gothic . . . became in 
politics honorific.” (Pp. 172, 173.) 

. . The truth [concludes Mr. Wormuth] is that there is no solution to the 


problem of constitutionalism. Wherever the power of final decision is lodged, there 
also is the power of abuse. 


With us, the final power is in the courts. The only restraint on them is the 
self-restraint of the judges themselves. This has in the past been an inadequate safe- 
guard.... (P. 206.) 


. . . Since 1937, however, the opposition of the courts to social legislation and 
to control of economic activities by the state seems to have ended. With it the contro- 
versy over judicial review has probably also come to an end. (P. 210.) 


This study has the merits that Professor MclIlwain found in the 
author’s earlier book, The Royal Prerogative, 1603-1649: the conflicting 
arguments “are set forth here with clarity and comprehensiveness, and 
everywhere illustrated by a most judicious selection of pointed extracts 
constituting one of the greatest charms of the book.” (Review in 33 
American Political Science Review 705 (1939). Mr. Wormuth writes with 
an evident mastery of the period, but with a quiet modesty. Those lack- 
ing his familiarity with the terminology of political disputation in seven- 
teenth-century England will have to read slowly; the delay, however, is 
never chargeable to the author’s style, which is notably lucid. The format 
is attractive, the typography inviting: the publisher, like the author, has 
taken pains with the work. 


Stanford University. CHARLES FAIRMAN. 
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Cases and Materials on Constitutional Law. By HENry RoTTSCHAEFER. 
(St. Paul: West Publishing Company. 1948. Pp. xxvii, 975. $8.50.) 


This new casebook offers a well arranged and judiciously apportioned 
selection of cases, most of them recent. The indispensable landmarks are 
retained, but some teachers will miss classic decisions like Parble’s Case 
and Johnson v. Maryland, as well as cases of historical significance such 
as Hammer v. Dagenhart. The new cases are well chosen for illustrating 
contemporary law, but this objective inevitably calls for the sacrifice of a 
developmental approach. The notes do not adequately supply such an 
approach. But no book can be everything, and this one admirably achieves 
the editor’s aim. A considerable blemish is the fact that the table of 
contents does not list the opinions printed; for these one must turn to 
the alphabetical table of cases. 


University of Utah. Francis D. WorMuTH. 


The Triple Challenge; The Future of Socialist Britain. By Francis Wit- 
LiaMs. (London: William Heinemann, Ltd. 1948. Pp. 306. 10s. 6d.). 
Published also in an American edition under the title Socialist Britain 

(New York: Viking Press. 1949. $3.00), this study of the Labor Gov- 
ernment’s policies, program, and principal leaders appears opportunely 
as the first phase of Britain’s undramatic and non-violent revolution nears 
completion. The author, a former adviser on public relations to the 
prime minister, has been quite close to the top government leadership and 
is unusually well-qualified to present Labor views. The result is no 
panegyric, however; Williams neither avoids nor glosses over criticisms 
and difficulties. 

Britain’s triple challenge comes, of course, to her former economic 
and social concepts, to her policies of imperialism, and to her position 
as a major power. Only the first of these calls for strictly socialist solu- 
tions, but all, Williams insists, must be met anew. Rejecting both the 
capitalist and the authoritarian approaches, therefore, Socialist Britain is 
putting on trial two assumptions: that a planned socialist system is more 
efficient than private enterprise, and that it can provide greater justice, 
security, and freedom for the individual. While the resulting reforms 
seek to recast an economy which will still continue to be one of pre- 
dominantly private rather than collective enterprise, if this Socialist case 
is proved, the results will obviously be even more damaging to the pre- 
tensions of Soviet Communism than to those of American capitalism. 

William’s discussion covers a wide range of topics: economic re- 
covery, cooperative socialist planning, types of economic controls, imperial 
relations, policies toward Russia and the United States, public relations, 
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and democratic liberties. Students of the machinery of government will 
be particularly interested in his revelations concerning Labor’s alteration 
of the traditional pattern of cabinet government—a subject upon which 
information has been extremely scarce. 

As a contribution to the argument of the Labor case his conclusions, 
though favorable by preconception, deserve attention. He optimistically 
believes that the new socialist incentives are strong enough to encourage 
production; that a sufficient sense of social partnership in the economy 
can be created to avoid the piling up of state compulsions; that govern- 
ment can adequately interpret and satisfy the varying, and always con- 
flicting, interests in society; and that effective political machinery to per- 
form these functions is being developed—even if such conclusions are as 
yet matters of faith and not of demonstration. 


University of Washington. De t G. HitcHNer. 


Chapters in Western Civilization. Selected and edited by the Contem- 
porary Civilization Staff of Columbia College, Columbia University. 
(New York: Columbia University Press. 1948. Two volumes. Pp. 
viii, 437; 299. Chart, figures, maps. $5.00.) 


This is a book of readings “designed to accompany the study of basic 


source materials in the course ‘Contemporary Civilization’ ” at Columbia 
College (p. v). The approach is historical: Volume I covers the period 
from the opening of the Middle Ages to the close of the French Revolu- 
tion, while Volume II begins with the late eighteenth century and ends 
with a chapter stressing economics and politics between World Wars I 
and II. 

The textual part of the book is the work of some twenty scholars, 
eight of whom prepared nine chapters especially for the book or for the 
“Contemporary Civilization” course. Several of the remaining chapters 
are taken from such notable works as Harry Elmer Barnes and Henry 
David, The History of Western Civilization (New York, 1935), Herman 
Randall, Jr., The Making of the Modern Mind (Boston, 1940), G. N. 
Clark, The Seventeenth Century (Oxford, 1929), and Fredrick B. Artz, 
. Reaction and Revolution, 1814-1832 (New York, 1934). “The Consoli- 
dation of National States” (Vol. I, Ch. III), “The Reformation” (Vol. I, 
Ch. VI), and “Economic Liberalism and Social Criticism” (Vol. II, Ch. 
IV) are all taken from Barnes. Randall’s work provides the material for 
“The Natural Man of the Renaissance” (Vol. I, Ch. V) and for “The 
Romantic Protest” (Vol. II, Ch. I), while Clark is the authority for “Polit- 
ical Institutions of the Seventeenth Century” (Vol. I, Ch. IX), and 
“Counterrevolution and Reaction” (Vol. II, Ch. II) is based on Artz. 
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From this, a fair sample of the kinds of material included in the book, 
it will be seen that politics are stressed, though some consideration is 
given to economic theory and the history of science. 

On the whole, the editors are to be commended. Few will quarrel 
with the selections and organization of material, from which the student 
should obtain a reasonable understanding of the more important trends. 
in modern Western civilization. Although there is no pretense to com- 
pleteness or to “harmony and unity of interpretation” (Vol. I, p. v), some 
teachers may find that the editors devote too much space to the Middle 
Ages (Vol. I, pp. 3-122), and not enough to the contributions of the New 
World to Western civilization. Furthermore, a few additional charts and 
maps would be helpful to the beginning student. No glaring errors of fact 
have been noted and, aside from one misspelled word, “harrassed” (Vol. 
II, p. 62), the book shows signs of careful editing throughout. 


of Antena. Russe. C. Ewina. 


New Paths for Japan. By Harotp WaKEFIELD. (New York: Oxford Uni- 
versity Press. 1948. 222 pp.) 


In 1945 the Royal Institute of International Affairs published a survey 
entitled Japan in Defeat. This survey is now out of date, and since it is 
also out of print an attempt has been made to bring the picture up to 
date by revising the former publication and using it as the first part of 
Mr. Wakefield’s book which discusses the experiences of Japan during two 
years of occupation. As even the most casual reader would realize, an 
attempt has been made by the victors to take Japan along many new 
paths, though with what success it is impossible to estimate until after 
General MacArthur and the occupation forces have left. 

Mr. Wakefield has provided an interesting and detailed account of 
various aspects of Japanese life both in peace and war, as well as in 
defeat, but there are unaccountable contradictions in his theses. In the 
early pages of New Paths for Japan we are informed that “it seems reason- 
able to suppose that the Emperor disapproved of the policies that brought 
Japan into conflict with Great Britain and the United States” (p. 7). Such 
an estimation is very different from that which results from much of the 
evidence at the Toyko trial, while Mr. Wakefield himself says that it is 
evident that the Emperor “was party to the major decisions of aggression, 
and were he brought to trial, he could only escape conviction as one of 
the principal war criminals by pleading that he was an impotent puppet. 
From this dilemma the Japanese have been saved by an Allied—or 
American—political decision” (p. 170). Similarly, when discussing the 
Zaibatsu, unlike General MacArthur, Mr. Wakefield is of opinion that 
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their “enlightened economic self-interest, even when ruthlessly pursued, 
probably provided a firmer basis for peaceful international relations than 
the mysticism of their opponents,” the militarists. On the very next page, 
however, he condemns the leading commercial families of Japan for their 
willingness to trim their sails to the prevailing political wind, and their 
willingness, when unable to exercise an independent influence, to accom- 
modate themselves to a militarist national policy (pp. 85-86). 

The author has gone to great pains to point out, though without ever 
directly saying so, the uselessness, or at least the needlessness of employing 
the atomic bomb to assist in the ultimate defeat of Japan. He reminds us 
that Russian mediation was first sought on June 20, 1945, and quotes an 
official State Department publication, United States Strategic Bombing 
Survey 1946, to the effect that even without the atomic bombs, the Russian 
declaration of war, or an invasion of the Japanese homeland, Japan would 
have surrendered “certainly prior to December 31, 1945, and in all prob- 
ability prior to November 1, 1945” (p. 126). 

Mr. Wakefield is somewhat critical of General MacArthur’s policy 
in Japan. By referring to events immediately prior to the general election 
he points out how the General has effectively interfered with the com- 
plete political freedom of the Japanese people, particularly in his attitude 
towards the Communists. He also points out numerous examples of the 
clash of opinion between the General and the Far Eastern Commission. 
Perhaps the General’s attitude to his Allied colleagues is best demon- 
strated by an incident that occurred during the discussions concerning the 
new Japanese Constitution. A directive from the Far Eastern Commis- 
sion concerning the draft constitution was not conveyed to the Japanese 
Diet until after that body has passed the Constitution (p. 148). 

Like many Englishmen interested in Japan, Mr. Wakefield criticises 
the Constitution for its lack of insight into Japanese thought and Japanese 
ways of life, while he questions its lasting value, particularly as the Meiji 
Constitution has been put into cold storage without amendment and is 
therefore available for further use once the occupation forces and the 
political control depart (p. 152). Despite this criticism the author is pre- 
pared to agree that Japan might be capable of living up to the great 
expectations of General MacArthur, and comments that “the decision to 
introduce in Japan the full practice of democracy is proof of a conviction 
that she is not incorrigible” (p. 207). 

Unfortunately, he has not pointed out any of the numerous instances 
in which General MacArthur has departed from the principles of the 
Constitution which he considered so vital for the Japanese. Mr. Wake- 
field comments favorably on the establishment of an American library 
in Toyko, and calls for the opening of more foreign libraries there and 
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in other cities. He does not point out, however, that the London Times 
reported in February, 1947, that General MacArthur’s censors had cut 
Lord Bryce’s Modern Democracies so severely as to make its publication 
in Japanese impossible. 

For the future, Mr. Wakefield does not believe that free enterprise 
is the best policy for Japan because of the danger of the resuscitation of 
the monopolies, while he does not think a policy of unrestricted free 
enterprise would prove acceptable to the newly awakened politically 
conscious masses of the working people. He is fully aware that Japan 
can only prosper and be a valuable member of the international society 
if she is at peace within as well as without. For this reason he considers 
some measure of nationalization to be indispensable. 

The note on which New Paths for Japan concludes is a plea for the 
complete rehabilitation of the country, accompanied by increased western 
influence and an international guarantee of admission to the United Na- 
tions. This may be considered a lofty aim, but it ignores the difficulty 
inherent in persuading General MacArthur to allow western in addition 
to American influences to come into Japan, while admission to the United 
Nations depends on a peace treaty and on goodwill among the great 
powers, one of whom suffered for fourteen years from Japanese aggression, 
while another fears the American influence, and neither of whom may 
be willing to support her membership of the world organziation. 


L. C. Green. 


The Legislative Process: Lawmaking in the United States. By Harvey 
Waker. (New York: The Ronald Press Company. 1948. pp. viii. 
482. $5.00.) 


This is a thorough revision of the same author’s Law Making in the 
United States (1934). It is well that we can have a treatise on legislation 
by one who is also a recognized authority on administration, for this gives 
us a volume in which the place of legislation is viewed in its proper per- 
spective. All phases of the subject that one expects to find in such a 
study are there: constitutions, pressure groups and lobbies, legislators, 
legislative organization, committees, procedure and records, research and 
drafting assistance, executive and legislative relationships, judicial and 
legislative relationships, and administrative, judicial, and popular law- 
making. 

Each phase of the subject is treated functionally, that is, the problem 
at all levels, national, state, and local, is examined in the same chapter. 
Professor Walker should not and does not hesitate to express his opinions, 
and he invariably gives considered reasons for them. He is realistic, as 
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is instanced by his description of what is in store for the man who, well 
known and highly regarded in his local community, runs for the legis- 
lature and wins (pp. 160-162). On occasion he may be too realistic, as 
when he intimates that successful legislators are perforce of the John 
Nance Garner district-serving type rather than the Borah-Glass-Norris 
nationally-minded variety (pp. 132-133). The book is well written, al- 
though an occasional loose sentence is employed, as for example, “national 
laws, when properly made (italics mine), take precedence over any state 
law” (p. 22). There are a few errors, among others, one to the effect 
that the Idaho Legislature has not implemented the constitutional pro- 
vision for the initiative and referendum in that state (p. 454), and the 
author is at odds with himself (p. 119) respecting the date of publication 
of C. B. Gosnell’s Government and Politics of Georgia. But a few minor 
slips do not impair the high value of this volume. It should find wide 
use as a text on legislation. 


State College of Washington. Crauntus O. JoHNson. 


The symposium on the writing of judicial biography, which occupied 
the roundtable on public law at the last annual meeting of the American 
Political Science Association, is scheduled for publication in the Spring 
issue of the Indiana Law Journal. Participants were Professors Carl B. 
Swisher of Johns Hopkins, Willard Hurst of the University of Wisconsin 
Law School, John P. Frank of the Indiana University School of Law, 
Arnaud B. Leavelle of Stanford, Lynford A. Lardner of Northwestern, 
and Mr. Willard L. King of the Chicago bar. Professor Charles Fairman, 
who served as chairman, wil: contribute an introduction. The Spring 
issue may be purchased for $1.00; orders will be received by the Indiana 
Law Journal, reaching Bloomington preferably by April 15. 
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Paciric NortTHWeEsT Po.iticaAL SciENCE ASSOCIATION 
SECOND ANNUAL MEETING 


Saturday and Sunday, April 23-24, 1949 


Whitman College and Marcus Whitman Hotel 
Walla Walla, Washington 


PRELIMINARY ANNOUNCEMENT OF PROGRAM 
Saturday, April 23 


9:30 A. M. 
Main Foyer, Memorial Hall, Whitman Campus. 


10:00 A. M. 
AMERICAN POLICY TOWARD CHINA 
Charles E. Martin, University of Washington 


Paul S. Dull, University of Oregon; A. D. Fisken, University of 
Washington; Dell G. Hitchner, University of Washington; Frank 
Munk, Reed College; George Taylor, University of Washington; 
Edward G. Watson, Whitman College; Frank Williston, University 
of Washington. 


CIVIL LIBERTIES: THEORY AND PRACTICE 


Claudius O. Johnson, Washington State College. 


Michael N. Franck, Pacific Lutheran College; Charles L. Lacugna, 
Seattle University; Albert P. Ludwig, Eastern Washington College 
of Education; Elwyn H. Odell, Central Washington College of 
Education; J. F. Santee, Oregon College of Education; F. Wesley 
Walls, Seattle Pacific College; H. E. Westermeyer, Walla Walla 
College; George V. Wolfe, College of Idaho. 


THE REPORT OF THE HOOVER COMMISSION 
Egbert Wengert, University of Oregon 


Paul Beckett, Washington State College; Verne Lewis, Atomic 
Energy Commission; C. C. Maxey, Whitman College; Charles 
McKinley, Reed College; George A. Shipman, University of 
Washington. 

12:30 P. M. 
Student Union Building, Whitman Campus. 
Chester C. Maxey, President, Whitman College. 


Academic Freedom as a Civil Right, Kenneth C. Cole, President, 
Pacific Northwest Political Science Association, Professor of Politi- 
cal Science, University of Washington. 
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Chairman: 
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2:00 P. M. 
THE FUTURE OF THE REPUBLICAN PARTY 


Participants: Hugh A. Bone, University of W G. Dubach, Lewis 
and Clark College; Hugh J. Tudor, Co! College u "Puget Sound. 


ROUNDTABLE V: THE TEACHING OF THE INTRODUCTORY COURSE IN 
POLITICAL SCIENCE 


Chairman: Albert Culverwell, Whitworth College 


Participants: Johnathan R. Cunningham, Whitman College; Howard E. Dean, 
University of Oregon; Norman J. Deutsch, Washington State Col- 
lege; the Rev. Thomas Hanley, St. Martin’s College; Eva S. Ogg, 

North Idaho Junior College. 


4:00 P. M. 
Business MEETING: Memorial Building, Whitman Campus. 


4:30 P. M. 
SociaL Hovur: Faculty Lounge, Student Union Building, Whitman Campus. 
Hosts: Departments of Political Science and History, Whitman College. 


7:00 P. M. 


Dinner MEETING: Georgian Room, Marcus Whitman Hotel. 
Presiding: Kenneth C. Cole, President of the Association. 
Address: The Scholar and the Inarticulate Premise, Francis Wilson, Pro- 


fessor of Political Science, University of Illinois, Official Delegate 
of the American Political Science Association. 
Sunday, April 24 
8:30 A. M. 
BREAKFAST MEETING: Georgian Room, Marcus Whitman Hotel. 

Panel Discussion: The Columbia Valley Authority Problem 
Chairman: Charles McKinley, Reed College 
Participants: Ben Kizer, Attorney, Spokane; (others to be announced). 


Professor H. F. Angus, University of British Columbia, has been 
appointed as a member of the (Canadian) Royal Commission on National 
Transportation. 


Professor Claude C. Smith, University of Nevada, has consented to 
serve on the board of editors of the Western Political Quarterly. 


Professor Leland H. Creer, University of Utah, has been appointed a 
member of the board of the Utah State Historical Society. 
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Professor Hans Kelsen, University of California, delivered six lectures 
on “Fundamental Problems of the Law of the United Nations” at the 
Inter-American Academy of Comparative and International Law, held 
at Habana, February 6-19, 1949. He has accepted an invitation of the 
Argentine government for the Summer, 1949. 


Professor F. B. Schick, University of Utah, has been invited to read 
a paper on “The Politics of Survival in a Divided World” at the Summer 
Institute which will be held on June 17-18 at the University of New 
Mexico. 


Dr. Robert A. Walker, assistant director of the Foreign Service Insti- 
tute of the U. S. Department of State, will join the Stanford faculty 
September 1, as associate professor of political science. 


Professor Graham H. Stuart, Stanford University, is participating as 
a member of an advisory committee set up by the Secretary of State to 
guide and advise the Foreign Service Institute of the Department of 
State in its training of government personnel overseas. Dr. Stuart at- 
tended the first meeting of the committee convened at Washington 
December 17, 1948. 


Professor Edmund F. Spellacey, University of Hawaii, is serving 
during the academic year 1948-49 as visiting professor of political science 
at Stanford University. He is offering courses in public administration, a 
field left vacant by Dr. Robert H. Connerey’s resignation to accept a 
professorship in the University of Illinois. 


Since his retirement at Stanford University, Professor Edwin A. 
Cottrell has been serving as trustee and consultant on local government 
for the Haynes Foundation at Los Angeles. Mr. Cottrell has been retained 
as consultant in connection with the projected revision of the Palo Alto 
city charter. He served as mayor of Palo Alto in 1924-25. 


Professor Philip W. Buck of Stanford University is now on sabbatical 
leave. He has taken up residence in London, where he is engaged in the 
study of the contemporary working of the British government. 


Mr. Paul R. Murray has returned to Stanford University as an in- 
structor, while completing at the same time his work for the doctorate. 
He and Mr. J. Malcolm Smith are teaching in the introductory course in 
American Government. 
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Professor Robert W. McCulloch has been appointed chairman of 
graduate studies at Western State College of Colorado where he will 
continue to hold the post of associate professor of political science. 

Professor Frank H. Jonas, University of Utah, will be on leave of 
absence during the Spring and Summer quarters. 

Luther J. Lee, Jr., Pomona College, participated in a general research 
conference sponsored by the Committee for Economic Development in 
New York on March 34. 

Occidental College presented Justice William O. Douglas in two 
public lectures on February 18-19, launching the annual Remsen Bird 
lecture series. Mr. Justice Douglas spoke on two themes, “The Supreme 
Court at Work,” and “The Supreme Court in American Life.” 

Professor Harvey Walker, Ohio State University, will be visiting 
professor at the University of Idaho for the Summer Session of 1949. 
He will offer two courses: one in Legislation and Legislative Problems, 
and the other in Public Administration. 

The Northern California Political Science Association plans to hold 
its annual conference on April 8-9. A committee on program has been 
appointed consisting of Floyd A. Cave, San Francisco State College, 
George A. Lipsky, University of California, and Bernard L. Kronick, : 
Sacramento State College. Meanwhile this association has been accepted 
as a regional branch of the American Political Science Association. 

Dean Thomas C. Donnelly, University of New Mexico, and Floyd 
A. Cave, San Francisco State College, are exchanging summer session 
positions. Dean Donnelly will teach two courses in political science at 
San Francisco during the six weeks session and Dr. Cave will teach two . 
courses during the eight weeks session at Albuquerque. 

Mr. Harry W. Anderson, from Stanford University, is acting in- 
structor of history and political science at the University of Nevada, re- 
placing the late Phillip G. Auchampaugh. 

Professor Ernest R. Bartley, Oregon State College, will be teaching 
this summer at the University of Nebraska. He has accepted an assistant 
professorship at the University of Florida commencing with the Fall 
semester, 1949. 
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Professor Frank M. Russell, University of California, is on sabbatical 
leave during the Spring, 1949 semester. 


Professor N. Wing Mah, University of California, has returned from 
sabbatical leave, several months of which were spent in China. 


Professor Francis D. Wormuth, University of Utah, delivered on 
April 14, 1949, the annual Pi Sigma Alpha lecture entitled “Return to 
the Middle Ages.” 


The Bureau of Criminology, Department of Political Science, Uni- 
versity of California, has added the following faculty members under the 
expanded program instituted in Criminology: Dr. M. Edwin O’Neill, 
associate professor of criminalistics; Dr. Walter Bromberg, lecturer in 
criminology; and John D. Holstrom, lecturer in criminology. 


A one-day institute on “The American Political Party System and 
Party Responsibility in California” was held at the University of California 
on December 13, 1948. 


On March 14 and 15, the political science department of the Uni- 
versity of Utah conducted a Citizens’ Conference on Governmental 
Problems in Cedar City, Utah. Participating were Professors O. Meredith 
Wilson, G. Homer Durham, Frank H. Jonas, Ellsworth E. Weaver, 
Charles O. Lerche, Jr., and S. Grover Rich, Jr. 


Professor Charles O. Lerche, Jr., University of Utah, will teach in 
the Summer Session at the Woodrow Wilson School of International 
Affairs, University of Virginia. 


The Institute of Government, University of Utah, will hold a two 
days labor institute for the United Steel Workers of America on June 
24-25, and the Third Annual Conference on Governmental Problems on 
June 27-28. 


A conference on governmental problems was held at the Idaho State 
College, Institute of Government, under the direction of Professor Hobert 
P. Sturm. Among the topics discussed were: Problems of city govern- 
ment; law enforcement; retirement plans aiming toward better govern- 
ment; the business of education; government reorganization; city-manager 
government; the F. B. I. and its relationship to state and local enforcement 
agencies. 
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Austin E. Hutcheson, of the University of Nevada, is teaching in the 
1949 summer session at Western Reserve University. 


An institute for the study of the Soviet Union will be held at the 
University of Denver from July 25 to August 26, 1949. Visiting faculty 
members of the Institute will be Professors Geroid T. Robinson, John N. 
Hazard, Abram Bergson, and Philip E. Mosely, all from the Russian In- 
stitute of Columbia University. The coordinator of the Institute will be 


C. Dale Fuller, assistant professor of international relations, University 
of Denver. 


The University of Denver announces an institute on international 
administration for June 20-July 22. Among the main topics to be discussed 
are: Concepts of International Administration, Administrative Problems 
in the Development of the United Nations, Administrative Problems in 
the Development of the UN Specialized Agencies, Administrative Prob- 
lems in the Conduct of U. S. Activities Abroad, International Administra- 
tion and U. S. Foreign Policy. Albert H. Rosenthal, Director, School of 
Public Administration, University of Denver, will be in charge of the 
Institute. Among those participating are: William Maddox, Director, 
Foreign Service Institute, Department of State; Charles Hulten, Deputy 
Assistant Secretary, Department of State; J. Donald Kingsley, Assistant 
Administrator, Federal Security Agency; Evron Kirkpatrick, Office of In- 
telligence Research, Department of State; Robert Walker, Assistant Direct- 
or, Foreign Service Institute, Department of State; George Ingram, Chief, 
Division of International Organization Affairs, Department of State; James 
Mitchell, Commissioner, U. S. Civil Service Commission. 


The University of Wyoming is holding its fifth institute of interna- 
tional affairs from July 18 to August 19, 1949. Stress will be laid upon 
the various aspects of American foreign policy. Among visiting professors 
and lecturers will be Dr. Samuel F. Bemis, Yale University; Dr. Stanley K. 
Hornbeck, recently United States ambassador to the Netherlands; Alexan- 
der F. Kerensky, well-known Russian statesman; Dr. George S. Langrod, 
formerly with the University of Cracow and co-founder of the Interna- 
tional Political Science Association; and Dr. Philipp H. Lohman, Univer- 
sity of Vermont. The Institute, of which Professor Gale W. McGee is the 
chairman, will be under the direction of Professor Feliks Gross, New York 
University. 


Professor Eric C. Bellquist, University of California, will spend the 
Spring, 1949 semester on sabbatical leave. 
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Professor Charles G. Haines, University of California at Los Angeles, 
died on December 27, 1948. He will be remembered particularly for his 
studies of the role and the functioning of judicial review of legislative 
action. He was one of the first subscribers to the Western Political 
Quarterly. The Western Political Science Association loses in him a 
sincere friend.—F. B. ScHIcK. 


G. AUCHAMPAUGH, 1897-1949. 


Dr. Phillip G. Auchampaugh, University of Nevada, a member of the 
board of editors of the Western Political Quarterly, and a member of the 
executive council of the Western Political Science Association, died in 
Reno, January 30, 1949. Despite certain warnings which foreshadowed the 
unexpected end, he attended the Denver meeting of the Western Po- 
litical Science Association in order to execute his responsibilities as chair- 
man of the committee for the nomination of officers for 1949. Those 
present, and those who, when he was taken ill assisted him to the train, 
will never forget his outward calm, his charming personality, courage, 
loyalty, and devotion. His last strength, quite literally, was summoned in 
the interests of the Association which he helped establish. At the organ- 
ization meeting in Salt Lake City, November 29, 1947, Dr. Auchampaugh 
was the vigorous supporter and spokesman for the proposal to establish 
a regional society. Those who have been touched by his friendship and 
inimitable correspondence will long remember the force, wit, and sincerity 
of a unique human spirit. 

Professor Auchampaugh taught at Syracuse University in his native 
state of New York, and before joining the University of Nevada in 1941, 
he served at Minnesota State Teachers College and Blue Ridge College, 
Maryland. One of his favorite research subjects was the Buchanan era 
in American politics. Several books, monographs, and articles stand as 
evidence of this unflagging interest. Attached to the manuscript of his 
“Political Techniques—1856, or Why the Herald Went for Fremont,” 
which was published in the September 1948, issue of this Quarterly, was 
the comment in his own pungent style and handwriting: “This concludes 
my research for 1948.” We have lost a true friend. 

—G. Homer DurHaM. 


